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Foreword 


For as long as there have been students in colleges there has been 
a need to address inappropriate student behavior, At colonial colleges, 
the trustees handled serious disciplinary matters while the college pres¬ 
ident often delegated less serious matters to faculty members (Dan- 
nells, 1988). Public confessions and ridicule, floggings, fines and 
expulsion were common punishments for student offenders. 

The early 1900s saw the emergence of deans of men and deans 
of women on college campuses. These deans brought a new approach 
to student discipline—a holistic and humanistic approach that empha¬ 
sized self-control. Court intervention and a push for student rights 
in the 1960s and 1970s caused many colleges and universities to adopt 
formal legalistic models to address student discipline. Some campuses 
established systems that closely resembled the court system. Today, 
virtually every college and university has a staff who specializes in 
student discipline. These student judicial affairs specialists must bal¬ 
ance the educational aspects of student discipline with the expectations 
from attorneys, parents and others that attempt to turn student dis¬ 
cipline into a criminal court proceeding. 

Don Gehring, the - first president of the Association for Student 
Judicial Affairs, coined the phrase, "besieged clan," to describe stu¬ 
dent judicial affairs officers. We often feel bombarded from all sides— 
presidents, faculty, staff, parents, students, attorneys, and the media. 
There is little understanding of what we do as student judicial offi¬ 
cers. Faculty and staff often think the process is too legalistic. They 
want the "inappropriate behavior" addressed, but would prefer not 
to be involved in the process except to tell you what punishment they 
expect. The president just wants the problem solved. Meanwhile, par¬ 
ents want to insure that their sons and daughters are being treated 
fairly. It seems today that students do not have a sense of responsi- 
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bility for their actions. A familiar cry from students is "the system 
caused me to act in that manner." The system may be the environ¬ 
ment in the residence hall or fraternity house, the lack of "adult su¬ 
pervision," the lack of explicit directions to not do something or the 
infamous "everyone else is doing it." We survive by sharing our ex¬ 
periences and learning from each other. 

The attacks on student judicial affairs have not been limited to 
those directly involved in campus discipline. In the closing chapter 
of this book, Don Gehring predicts increasing involvement of the fed¬ 
eral government in the operations of colleges and universities. In the 
last ten years, the Drug Free Schools and Communities Act, the Stu¬ 
dent Right-to-Know and Campus Security Act, the Violence Against 
Women Act, and revisions to the Family Educational Rights and Pri¬ 
vacy Act have changed the way in which colleges and universities 
address conduct violations. The courts continue to redefine the stu¬ 
dent judicial process. 

In Georgia, the state supreme court ruled that the Family Edu¬ 
cational Rights and Privacy Act did not cover student judicial records. 
As a result, all student judicial records and student judicial hearings 
are open to the public at public institutions in Georgia. See chapter 
3 "Student Judicial Records, Privacy and the Press's Right to Know" 
for more information. 

At the time of this writing, Congress is considering the "Accu¬ 
racy in Campus Crime Reporting Act of 1997" (ACCRA). While the 
intent is honorable, the act fails to realize the realities of campus dis¬ 
cipline. U.S. Representative John Duncan, Jr., key sponsor of the act, 
in introducing the ACCRA to the media stated, "Many criminal ac¬ 
tions have been channeled into campus disciplinary courts that are 
not open to public scrutiny. Many college administrators have simply 
wanted to avoid the bad publicity. There have been numerous cases 
nationwide in which students have graduated without even their par¬ 
ents knowing that their children had committed sexual assaults and 
other serious criminal acts. This bill will end the veil of secrecy sur¬ 
rounding such activities" (as cited in Lowery, 1997). 

If ACCRA is enacted as currently written, the manner in which 
campus discipline is handled at colleges and universities, across the 
country, will change. First, campus officials from residence life staff 
to student counseling staff will be required to report statistics on cam¬ 
pus incidents that could be defined as criminal offenses. Second, hear¬ 
ings for most discipline cases will be made open to the public, without 
restriction. Third, all campus disciplinary records will be open to pub¬ 
lic inspection. Needless to say, should this act become law, victims 
will fail to report incidents to campus officials for fear that their names 
and stories will be published on the front page of the campus news- 
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paper. At the same time, police agencies will refrain from sharing po¬ 
lice reports with student judicial officers until criminal charges are 
resolved. It appears that the ACCRA will have the opposite effect of 
its intent. Even if Congress does not approve the act, there will con¬ 
tinue to be efforts to change how student discipline is handled by those 
who know very little about the process. 

In the chapters contained in this book is valuable information on 
many topics of importance to student judicial officers and other stu¬ 
dent affairs staff. We chose these topics because they are issues that 
every student judicial officer faces sometime in his/her career, some 
more often than others. 

The authors were selected for their expertise in the topic. Each 
has extensive experience with student judicial affairs as a practitioner 
or attorney advising colleges and universities on student judicial mat¬ 
ters. Each of the authors has written journal articles on the topic and/or 
made presentations at national conferences and institutes on the topic. 
Student judicial affairs colleagues frequently seek their advice when 
dealing with a troubling situation on their campuses. 

We want to thank the authors for their interest in this project and 
their dedication in producing the written work. Their efforts were made 
in the interest of helping others. They will receive no monetary benefit 
from the book. Instead, the authors and we, the editors, agreed to do¬ 
nate the royalties from sales of the book to the Association for Student 
Judicial Affairs to establish a conference scholarship for graduate stu¬ 
dents. 

Special thanks to Dennis Gregory who always submitted his drafts 
before deadlines, who kept us on track when we became discouraged, 
and who agreed to edit the case study section at the last minute. 

We hope that this book will be a regular reference source in your 
personal library. 

—Brent Paterson 
Bill Kibler 
College Station, TX 
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Part One 


Organizational and 
Legal Considerations 



Chapter I 


A Model Code for Student Discipline 


Edward N. Stoner , II 


INTRODUCTION 

So! You have been given the assignment of creating a good stu¬ 
dent disciplinary code for your campus. Congratulations! You are about 
to embark on one of the most challenging and important tasks facing 
any student affairs professional. As you doubtless already are aware, 
the task will be challenging because there are numerous legal as well 
as student affairs issues involved in creating a good student code. 

There is not a pat set of answers to these issues but, on the other 
hand, there are several "right" ways to address many of the issues. 
At the same time, the task is one of the most important you can do 
for your campus because the quality of the living learning environ¬ 
ment on campus will reflect the standards you set in your student 
code and the degree of fairness and professionalism which it enables 
you to put into effect. 

In order to assist you in this challenge there are several general 
points you ought to keep in mind and there are also some suggestions 
which may help you to make the drafting process itself more success¬ 
ful. Let's look first at the general points. 

NO CRIMINAL LAW LANGUAGE IN YOUR STUDENT CODE 

This is the first and great commandment of having an effective 
student code. If you get nothing else out of this chapter, or out of this 
entire book, please take this point with you. The reason for this prin¬ 
ciple is simply that a student code is not a criminal law code. No one 
will get a jail sentence or be subject to a criminal fine for failing to 
follow the college's rules. This is, perhaps, an elementary point but 
it bears repeating. Your student code is NOT a criminal law code. It 
does not intend to be, and it is not, a substitute for the criminal law. 
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Instead, it is the method by which the college establishes its educa¬ 
tional values and creates a positive living learning environment on 
campus. 

This point is not a secret one, known only to student affairs pro¬ 
fessionals, as is illustrated by the fact that, when Mr. Justice Black- 
mun was an appellate court judge, he observed exactly this point when 
he wrote, "School regulations are not to be measured by the standards 
which prevail for criminal law and for criminal procedure" (Esteban 
v . Central Missouri State College , 1969). 

After you are finished drafting your code, put your computer on 
"spell check" and make sure criminal law words like "guilt," "pros¬ 
ecutor" and "defendants" do not appear in your code. Instead, you 
will have a process in which you determine whether a student vio¬ 
lated the college's rules or is to be held "responsible." It will be com¬ 
forting to know that, if you delete criminal law words from your code, 
there will be at least two other advantages. The first advantage is that 
it will help you to remember to treat everyone who comes before your 
board as "students" which is, after all, what they are. They are not 
"defendants" or "prosecuting witnesses"; they are students. Note I 
did not say they are "merely" students because we want to remember 
that, even though they may have violated the college's rules we want 
to treat all students as being very important—and this fact is simply 
not a a very important touchstone in the criminal law process. 

The second advantage is that, if you delete these criminal law 
words from your code, you will not fall into the "trap" of incorpor¬ 
ating criminal law legal concepts into your student code. This would, 
potentially, be a serious error. Student affairs professionals do not, 
usually, understand all the nuances of the criminal law because, gen¬ 
erally, they are not lawyers. You do not want to suggest, to either a 
judge who might review your code or a lawyer for a student who has 
violated the code, that your institution intended to follow criminal 
law procedures because you used criminal law terms in your code. 

A good example of this point is the standard which is commonly 
used in student codes to determine whether a student has violated 
the code. Unlike the criminal law, a college does not determine any¬ 
thing by the criminal law standard of "beyond a reasonable doubt." 
Instead, we use the standard of "more likely than not." This is the 
civil law standard appropriate to an administrative proceeding like 
a college disciplinary code and, if you use it, it will not cause you any 
problems because the standard is very familiar to lawyers and judges 
alike (Stoner & Cerminara, 1994, p.113). 

Thus, no matter what else you do when you are drafting your 
student code, please remember not to use criminal law language. 
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REMEMBER TO TREAT ALL STUDENTS WITH 
EQUAL FAIRNESS AND DIGNITY 

This point is quite a bit different from the first one, but it is equally 
important. All provisions of your code should be evaluated against 
this standard. It is not as easy as it seems because there will be a lot 
of forces tugging at you to "tilt" things one way or the other. As to 
students who claim the code has been violated, it is very important 
to be fair to them and to treat them with dignity because we have 
created the standards in the code so that they will enjoy a positive 
living learning environment. 

As to students who may have violated the code, we do not pre¬ 
sume that they did violate the code. Because they are students to whom 
we have also made the commitment of a positive living learning en¬ 
vironment, we want to treat them with fairness and dignity, even if 
we believe and determine that they have violated the college's rules. 

This not only emphasizes how important students are to our aca¬ 
demic community but also our commitment to treat all students with 
fairness and dignity at all times. It is a perfect example of what dis¬ 
tinguishes the campus code system from a criminal law process. Our 
purposes are educational, not punitive, and we keep that in mind all 
of the time. 

Here is one example that was brought to my attention by students 
at Duquesne University in Pittsburgh. It concerns the right to appeal. 
Our model code allowed only the student who violated the rules to 
appeal. When I explained this principle of treating all students with 
equal fairness and dignity, students challenged me to explain why 
student victims could not appeal, too, if they believed relevant wit¬ 
nesses had not been heard or the sanction was not right. I realized 
I had no good answer, so our next code revision allowed all students 
involved in the process the same rights to appeal. 

This principle, treating all students with equal fairness and dig¬ 
nity, comes up frequently in all discipline situations so it is critical 
that it be a part of your code drafting process, as well. 

KEEP IT FLEXIBLE 

This principle applies not only to you, when you are drafting the 
code, but also to the provisions you put into the code. They must en¬ 
able you to respond with a process that fits the circumstances. On the 
first point, you will want to provide for periodic review. This will keep 
your code current. Sometimes, the law changes and you will want your 
code to change when required. More likely, the educational environ¬ 
ment will change and students will find new ways to misbehave. Com¬ 
puter offenses, unknown a decade ago, are a good example. 
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A second flexibility point is to allow, in your code, for items that 
are not contained in the code itself. For example, there will be forms 
that are used (e.g., notice of alleged violation of the college's rules, 
notice of date of hearing, notice of result of hearing). There will be 
a "script" which the hearing officer or panel chair will follow so that 
each important part of the hearing is accomplished and not overlooked. 
The code should allow for each of these and for them to be changed 
from time to time without going through the process of amending the 
code itself. 

A final flexibility point is that the code should allow for different 
panels or persons to hear cases, as appropriate. You may elect to have 
a joint student/faculty/administrator panel hear most cases, for ex¬ 
ample, but you will want to preserve the option to assign a special 
panel or even a single person to hear a case in special circumstances. 
If your code reserves this flexibility, you will have it when you need 
it (Stoner & Cerminara, 1994, p. 96) 

DO NOT QUOTE, OR INCORPORATE BY REFERENCE, 

STATE CRIMINAL LAW LANGUAGE 

You will quickly see that this point is a corollary to the first one. 
But it, too, is important. State your college's standards in your college's 
language. Do not use criminal law language. For example, do not for¬ 
bid "rape" because this is a criminal law word, with criminal law bag¬ 
gage. Define the conduct in simple, understandable language. On the 
other hand, do not incorporate state criminal law standards. For ex¬ 
ample, do not say that "hazing, as defined in state law" is forbidden. 
Use your own words so that you are not implying that the college 
can deal with hazing only if a criminal offense is first proved. 

If you follow these four principles, you will be well on your way 
to coming up with a student code that will help you to create a pos¬ 
itive living learning environment on campus. 

The Drafters 

The next step, after you have committed yourself to these four 
principles, is to decide who will do the drafting of your student code. 
As in any committee process, the larger the group, the harder it is to 
get the job done. So, try to keep the group small, but effective. 

There are three persons, or groups, who should be involved in 
your drafting process. The first is the student affairs professional(s). 
They must be involved for they will define campus standards at the 
outset and, at the end of the day, are responsible for administering 
the code. The second is students. After all, this code is designed to 
create a good living learning environment for them. Thus, they must 
be involved. Select the students who will be involved carefully. A typ¬ 
ical decision is to include students from the judicial system (again, 
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so they can correctly administer the code and, also, so that their input 
can make the code run smoothly) and a student from the student gov¬ 
ernment. Three, is a good number of students. 

Finally, you must involve your campus attorney. My preference 
is that counsel be involved in the drafting process but at least your 
counsel must be involved before the code is finally adopted. There 
are several reasons for this. If your attorney is involved in the draft¬ 
ing, he or she will be better able to defend the college if it is sued for 
taking disciplinary action. In addition, the attorney will be able to ex¬ 
plain to administrators who were not involved in the drafting why 
the judicial board's action was appropriate and in compliance with 
procedure. This is much better than having your attorney learn about 
your process for the first time in the middle of a heated debate in¬ 
volving parents, students, coaches, alums and other administrators! 

Naturally, if your attorney was involved in the drafting he or she 
will be a better "defender" of your process, because he or she will 
have a proprietary interest in it as a drafter. Thus, your college attor¬ 
ney will, more likely, be an advocate on your side and not one of your 
critics if he or she is involved in the drafting stage. 

At the risk of offending truly exceptional persons, I want to note 
that there are several categories of persons who may be interested but 
who should not be included on the drafting "team." These are faculty 
members, trustees and law professors. Most are not trained in student 
affairs and are not as directly connected to creating and defending 
a positive living learning environment on campus as are student af¬ 
fairs professionals, students and your campus counsel. 

Law professors, especially ones who do not also practice law, typ¬ 
ically are not good resources because they tend to forget our very first 
principle (this is not a criminal law code) and to err on the side of 
protecting rule violators at the expense of providing equal fairness 
to student victims and the rest of the community. In short, get your 
legal advice from the person who will be defending the code after it 
has imposed discipline in a "hard" case. 

Now, you have in place your drafting team and guiding princi¬ 
ples. What is the process you might use in drafting your code? Here 
are a number of suggestions. 

The Drafting Process 

Although this list of how to draft a student code may seem long, 
you will have a better final product if you consider each of these sug¬ 
gestions. 

Read the current code. Your drafting process will flow from what 
is already in place. Although everyone thinks they know what the cur¬ 
rent code says, make sure everyone reads the code before the work 
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begins. This seems elementary, but, often persons have definite opin¬ 
ions about student codes that come from hearsay and gossip, not from 
actually reading the code. So make sure that everyone on the drafting 
team, from the CSAO to the attorney and the students, actually reads 
the code first. Also, each person should be given copies of all forms 
and procedures currently in place—even if you intend to discard them. 

The person in charge of the process should meet, one at a time, 
with key constituents to identify problems and issues which need 
to be considered in the drafting process. These key constituents will 
vary from campus to campus and it is, to some degree, a political de¬ 
cision. I would definitely include other student affairs professionals, 
prior student chairs of the judicial boards, the campus counsel or gen¬ 
eral counsel, and the president. 

You may include others at this stage from the following list of 
persons who might, also, come before the entire drafting committee. 
One final person I would try to include, however, is the athletics 
director—not because he or she is an expert on student codes or stu¬ 
dent affairs but because student athletes do have special problems as 
students and also seem to get into more than their share of high pro¬ 
file "problems." 

Those involved in the drafting need to understand the campus 
"social system." This may seem like a given, but you need to make 
sure that everyone is working from the same perspective. Your attor¬ 
ney, for example, may be new to your institution. This occasion will 
be a good time to let him or her know what life on campus really is 
like. In reviewing your "social system," I would also share a few good 
touchstones: 

• Do not simply "throw out" the old code (unless it is "really bad"). 
Most codes reflect the campus social system and there may be good 
reasons why things work on your campus, even if they are not typ¬ 
ical. Use your old code as a vehicle for understanding the campus 
social system. 

• Focus on the problems your campus has had with the prior code. 
This will enable you to fix the problems by redrafting problem ar^ 
eas of the code. If you simply discard the whole prior code and start 
over you might create new problems without realizing it. 

• Be sure you know the history of student discipline and of "prob¬ 
lem cases" which arose under it whether you "throw out" the old 
code or not. Know the number of cases, the types of violations, the 
typical sanctions, the types of appeals and whether they were granted 
(by sending the matter back to the hearing panel to correct any er¬ 
ror), and, finally, whether there were any lawsuits or adverse media 
coverage of your student discipline. All of this information will help 
you to focus properly on creating a good student code. 
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Invite input from other interested constituencies on campus. Al¬ 
though it is important to keep the drafting group small, it is equally 
important to include all parts of the campus in the code revision pro¬ 
cess. Here is a list of constituencies you might wish to include: 

• Others on the student affairs staff. Everyone on the staff should 
be included. This can be done at a staff meeting, if you like, but 
it is critical to have input from all residence life staff members, as 
well as those who work directly with the student code hearing pro¬ 
cess because these persons know the problems first hand and will 
be the first line of persons charged with creating "solutions/' 

• Everyone who has served on judicial boards in the last year (or 
two). Here, I would invite input from literally everyone who has 
served on a recent judicial board: faculty members, administrators 
and students. 

• Faculty. These critical members of our academic community must 
have input, even though they may not have served on a judicial 
board in the past. If their input in sought, they will be more willing 
to participate in the future when needed. More importantly, some 
code violations involve faculty and their perspectives on how to 
identify and deal with problems can be invaluable. For example, 
they are involved in plagiarism cases, as well as other misbehavior 
in the classroom. 

• Athletic Director. As noted above, it is critical to involve the ath¬ 
letic director. It also would be wise to involve coaches. This is a 
great opportunity to have a dialog about student behavior and what 
is expected of students who happen to be athletes without having 
it occur in the emotion charged atmosphere of a situation in which 
a student athlete is believed to have committed a serious rules vio¬ 
lation. You may not win any friends among the coaches but if they 
are involved they cannot later claim they were surprised and if they 
understand the principles applicable to all students they may make 
some extra effort to make sure that student athletes understand the 
college's standards. 

• Other persons who may be interested. This will vary from campus 
to campus but it likely may include persons from campus police, 
the president's office and even a member of the board of trustees 
(such as the person in charge of the student affairs committee). At 
one campus, they sought input from the alumni affairs office and 
found it paid nice dividends with a good article in the alumni mag¬ 
azine about the new student code. 

• Students. Naturally, I have saved the most important for last. It 
is important to include as broad a range of students as possible: 
for input, not for control of the process. Naturally, some students 
want no discipline. This is predictable but not acceptable. Still, lis- 
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ten to them and educate them. Perhaps, you will convince them that 
a good living learning environment is in their best interest, too. Surely, 
all will agree that the goals of treating all students with fairness, dig¬ 
nity, care and concern are appropriate. In any event, invite input from 
student government, the campus press, resident students, commuter 
students, non-traditional students, and any other students you think 
would be appropriate. 

Use models. Any model code should be used as a checklist—not 
as something to copy. The model code came about as a result of re¬ 
visions to the codes of a number of colleges. It contains a number of 
options on various issues, and that is how you want to use any model 
—as a source of alternative approaches to establishing a workable stu¬ 
dent code system. There are other good models, too. The best model 
to use is an actual code from an institution like yours: public or pri¬ 
vate, whichever you are; about your size; if your school has a religious 
affiliation, use a code from an institution of the same faith for their 
values should be reflected in their code; and look for a code from a 
school which has the similar student mix as you do (commuter/ 
residential or four-year versus community college). 

Remember your audience. Although you are writing a student 
code, remember that you have many audiences. These include stu¬ 
dents, faculty, administrators, parents, future students, alumni, op¬ 
posing attorneys, your own attorneys, trustees, and even coaches. Keep 
it simple so that all of these persons will understand it! 

Remember your goals. It is important to identify the goals you 
are trying accomplish so that, when you finish your code revision, you 
have the best chance of having accomplished your goals. Each cam¬ 
pus' goals in revision its code may be different, but here are some 
possible goals: 

• Make is easier to deal with problem cases. Toward this goal, please 
have only one student code. Some people, with the best of inten¬ 
tions, have come up with different processes or different offenses. 
This is a nightmare because actual conduct does not fit into con¬ 
venient cubbyholes, so that you may find that a single incident falls 
under multiple processes. For example, you may have an allegation 
of a date rape involving an interracial couple where it is alleged 
that some violence occurred with racial epithets. If you have one 
process for physical abuse, another for sexual violence and a third 
for racially motivated offenses, your entire process will grind to a 
halt as you try to unravel your processes and as you try to comply 
with the procedures required by different codes. So, please, have 
only one code. 

• Identify problem cases and make sure your code makes it possi¬ 
ble to deal with them effectively. For example, I would suggest 
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using a hypothetical sexual violence case and walking it through 
your new process, to make sure that the "typical" issues can be re¬ 
solved intelligently. 

• One of my goals is always to make sure that, whatever result is 
reached, the result reached can be effectively defended if the col¬ 
lege is sued in protest to the discipline. The most basic protection 
is to make your procedures clear and understandable, and then to 
follow them. 

• Another goal might be to involve your college counsel in your 
student code process. If this is difficult, you might do so by asking 
him or her what recent state law (or other) there is which you should 
observe in writing the new code. And, sometime when it is not crit¬ 
ical, invite your counsel to observe a hearing. Then, when a crisis 
does erupt, he or she will be better able to defend you because he 
or she will understand exactly how the process does work. 

• Other goals might include reducing the number of cases which 
go to hearings (include effective mediation!) or eliminating sanctions 
which are ineffective (e.g., writing an essay). Whatever your goals 
are, list them and you will be more likely to achieve them. 

Now, you are ready to write! With these tips, you should be able 
to write a good student code. Unfortunately, that is the easy part be¬ 
cause deciding what the students did and how best their spirit of in¬ 
subordination can be channeled into something positive remains ahead 
of you. Good luck! 


The following article is reprinted from The Journal of College and 
University Law, volume 17, number 2, pages 89-121, with the permis¬ 
sion of the authors, the National Association of College and Univer¬ 
sity Attorneys (NACUA), and The Journal of College and University Law. 

HARNESSING THE "SPIRIT OF INSUBORDINATION": 
STUDENT DISCIPLINARY CODE 

Edward N. Stoner II and Kathy L. Cerminara 

The article of discipline is the most difficult in American education. 
Premature ideas of independence, too little repressed by parents, 
beget a spirit of insubordination, which is the great obstacle to science 
with us and a principle cause of its decay since the revolution. I look 
to it with dismay in our institution, as a breaker ahead, which I am 
far from being confident we shall be able to weather. 

Thomas Jefferson 

Letter to Thomas Cooper, Nov. 2, 1822 
The Works of Thomas Jefferson (1884) 

Since the days Thomas Jefferson wrote to Mr. Cooper, 1 institutions 
of higher education have struggled with the responsibility of disci- 
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plining students. This task has been made more difficult because the 
legal relationship between a college or a university and its students 
has never fit neatly within one legal doctrine. 2 During the first part 
of the twentieth century, the concept of in loco parentis 3 predominated. 
Under this doctrine, courts viewed institutions as standing in the place 
of students' parents. Courts tended to give colleges and universities 
a great deal of discretion when they viewed the institutions as stand¬ 
ing in loco parentis 4 to the students. 

During the 1960s, however, courts began to move away from the 
concept of in loco parentis. Instead, courts viewed the relationship be¬ 
tween student and institution as contractual. Under this view, insti¬ 
tutions enter into contracts with their students to provide them with 
educational services in exchange for students' paying certain fees and 
obeying certain rules. 5 In addition, beginning with the landmark case 
of Dixon v. Alabama Board of Education, 6 in 1961, courts have required 
public institutions of higher learning to afford students due process 7 
before taking disciplinary action. 8 

Although courts no longer merely rubber-stamp college or uni¬ 
versity decisions, as they once may have done under the doctrine of 
in loco parentis, principles from all three views appear in student dis¬ 
ciplinary cases. Courts afford institutions of higher education a great 
deal of discretion. 9 At the same time, however, they require colleges 
and universities to honor the contracts they make and to provide fair 
procedures. 

Colleges and universities thus operate within a volatile environ¬ 
ment. In order to ensure smooth administration, yet still to fulfill their 
responsibility of maintaining discipline within an educational environ¬ 
ment, colleges and universities are well-advised to establish written 
student disciplinary codes. 10 For a public college or university, such 
a written code provides constitutionally-required notice to students, 
faculty and administrators concerning the institution's policies and 
procedures. It may also ensure against charges of unconstitutional ar¬ 
bitrary action—for example, allegations that the school singled out one 
student for particularly unfair treatment. 

The private institution too may avoid charges of arbitrary or un¬ 
fair treatment by implementing a written student disciplinary code. 11 
A written student code can benefit both public and private institutions, 
as well as students, by clearly setting forth the terms of the "contract" 
between the student and the school with respect to disciplinary mat¬ 
ters. 12 

What follows is a model student code which college or university 
counsel and administrators may use in creating their own written stu¬ 
dent disciplinary code. Of course, decisions with regard to certain top¬ 
ics will depend upon the preference of each individual college or 
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university. Such topics include choosing a person at the institution 
to administer student-code policies and procedures; establishing a min¬ 
imum amount of notice of the alleged violation; setting a maximum 
period between the time students are notified of charges against them, 
and the day on which those charges are heard; and deciding who will 
determine sanctions. Nevertheless, the following model is a sound be¬ 
ginning upon which to build a student disciplinary code. 

College or university counsel and administrators should keep a 
few principles in mind when drafting their own student disciplinary 
codes. First, the institution, whether public or private, should try to 
follow the general dictates of due process. Due process, roughly trans¬ 
lated, means ensuring that procedures are fair to the accused student. 13 
If an institution is public, it is required to grant due process. 14 If the 
institution is private, constitutional due process may not be required, 15 
but the institution's actions may appear fairer and more reasonable 
to a court if it gives students as much procedural protection as would 
a public institution. 

Second, although college discipline is sometimes seen as the "crim¬ 
inal law of university government," 16 student disciplinary codes need 
not be drafted with the specificity of criminal statutes. 17 In fact, to avoid 
indicating that it expects its student code to be treated like a criminal 
statute, a college or university should avoid language implying that 
criminal standards apply. 18 Any code promulgated by a college or uni¬ 
versity should, however, be sufficiently specific to make the rules clear. 19 

Third, student code drafters should be aware that, as in any gen¬ 
eric document, the principles set forth in the model student code rep¬ 
resent the generally prevailing law. In some instances, courts disagree. 20 
In others, administrators hold opposing views. 21 In these cases, the 
model either offers the drafters alternative choices or advocates the 
position taken by the majority of courts or schools, while noting that 
the position taken is not unanimously held. As with any formal doc¬ 
ument, college or university counsel should review case law in his 
or her own jurisdiction to ensure that the institution is not bound by 
opposing precedent. 

Finally, although such a section is not included in this model stu¬ 
dent code, the college or university should try to emphasize, in ad¬ 
dition to its prohibitions, rights which it recognizes. This can be included 
in a preamble to the student code 22 or in the college or university hand¬ 
book. 23 The institution thereby assures its students that it does not in¬ 
tend to take away rights, 24 but intends merely to control action going 
beyond the exercise of such rights. The institution can thus help to 
insulate itself from student attacks based upon allegations that the 
student code violates some constitutional right. 25 


A Model Code for Student Discipline 


13 



The following model student code is organized so that all con¬ 
cerned students, administrators and faculty members can understand 
the concepts embodied therein. It progresses from a general definition 
section to a section outlining the authority of the institution's judicial 
bodies, a description of misconduct covered by the code, an outline 
of the procedures for bringing charges of misconduct, holding hear¬ 
ings and deciding appeals and, finally, a section on interpretation and 
revision of the code. The commentary following each section sets forth 
not only the practical reason for including each section within the code, 
but also the legal support for each provision, and, in some cases, sug¬ 
gestions on how the college or university attorney could approach cer¬ 
tain situations. 

In the final analysis, even the adoption of a sound student code, 
coupled with enlightened administration, will not eliminate the "spirit 
of insubordination" which Thomas Jefferson saw as such a significant 
problem for higher education nearly a century-and-three-quarters ago. 
Indeed, as Mr. Jefferson recognized, such insubordination results, in 
part, from the "ideas of independence" which are the backbone of our 
liberties, not only in higher higher education, but also in the world 
at large. 

To the captains of our ships of higher education, therefore, the 
calm waters of consistently proper student behavior are unlikely ever 
to be reached. Instead, as Mr. Jefferson feared, the challenges of stu¬ 
dent discipline are likely always to loom as breakers ahead. Never¬ 
theless, a sound student code following this model, like a sound ship 
under a sailing captain of old, will enable college and university ad¬ 
ministrators to navigate confidently past the dangers of insubordina¬ 
tion, even when those dangers are accompanied, as they often are, 
by storm clouds of public concern and campus unrest. 
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MODEL STUDENT CODE 


Article I: Definitions 26 

1. The term [College/University] means [name of institution]. 

2. The term "student" includes all persons taking courses at the 
[College/University], both full-time and part-time, pursuing under¬ 
graduate, graduate, or professional studies and those who attend post- 
secondary educational institutions other than [name of institution] and 
who reside in [College/University] residence halls. Persons who are 
not officially enrolled for a particular term but who have a continuing 
relationship with the [College/University] are considered "students." 

Commentary: This definition is intended to include persons not enrolled 
for a particular term but who enroll for courses from time to time, perhaps 
toward a degree. Such persons would be expected to honor the Student Code 
even between periods of their actual enrollment. 

3. The term "faculty member" means any person hired by the 
[College/University] to conduct classroom activities. 

4. The term "[College/University] official" includes any person em¬ 
ployed by the [College/University], performing assigned administra¬ 
tive or professional responsibilities. 

5. The term "member of the [College/University] community" in¬ 
cludes any person who is a student, faculty member, [College/ 
University] official or any other person employed by the [College/ 
University]. A person's status in a particular situation shall be deter¬ 
mined by [title of appropriate college or university administrator]. 27 

6. The term "[College/University] premises" includes all land, build¬ 
ings, facilities, and other property in the possession of or owned, used, 
or controlled by the [College/University] (including adjacent streets 
and sidewalks). 

7. The term "organization" means any number of persons who have 
complied with the formal requirements for [College/University] 
[recognition/registration], 

8. The term "judicial body" means any person or persons authorized 
by the [title of administrator identified in Article I, number 13] 28 to 
determine whether a student has violated the Student Code and to 
recommend imposition of sanctions. 

Commentary: A "judicial body," sometimes called a "hearing board," need 
not be comprised of any particular number of persons. Concerns recur about 
the composition of such bodies. An impartial decision-maker is essential 
to due process. 29 Courts have recognized, however, that in the college or 
university context it is often impossible to assemble a group of people who 
have not in some way heard of the charges at issue or who do not know 
the person(s) involved. 30 Frequently, "judicial bodies" which determine 
whether the Student Code has been violated include both students andfac- 
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ulty members or administrators, In this model, the code administrator de¬ 
fines the composition of hearing boards, but if the history or social system 
on campus dictates otherwise, the composition may be defined in more de¬ 
tail in the student code, 

9. The term "judicial advisor" means a [College/University] official 
authorized on a case-by-case basis by the [title of administrator iden¬ 
tified in Article I, number 13] to impose sanctions upon students found 
to have violated the student code. The [title of administrator identi¬ 
fied in Article I, number 13] may authorize a judicial advisor to serve 
simultaneously as a judicial advisor and the sole member or one of 
the members of a judicial body. Nothing shall prevent the [title of ad¬ 
ministrator identified in Article I, number 13] from authorizing the 
same judicial advisor to impose sanctions in all cases. 

Commentary: Just as courts have recognized that persons comprising a ju¬ 
dicial body may have prior knowledge of the events at issue or the person(s) 
involved, they have recognized that it is sometimes impossible on a college 
campus to avoid having one person occupy two roles with respect to dis¬ 
ciplinary proceedings . 31 While it is not improper, whenever possible the 
college or university should avoid putting someone in the position of "wear¬ 
ing two hats/' 

If the size of the institution's staff permits, it is decidedly preferable 
to have the functions of informal investigating and/or mediating separated 
from that of determining whether a violation has occurred and setting the 
sanction. Admittedly, such separation can be achieved more easily at large 
institutions. Thus, this model recognizes the advisability of separating the 
functions when possible, while preserving the flexibility to combine func¬ 
tions which usually will be a fact of life at smaller institutions. A student 
challenging a hearing board's decision on the grounds of bias must, in or¬ 
der to win the case, prove actual bias or that the board acted improperly , 32 
This model anticipates that a college or university official will determine 
sanctions after a violation has been found. In some systems sanctions are 
set by students. 

10. The term "appellate board" means any person or persons author¬ 
ized by the [title of administrator identified in Article I, number 13] 
to consider an appeal from a judicial body's determination that a stu¬ 
dent has violated the student code or from the sanctions imposed by 
the judicial advisor. 

11. The term "shall" is used in the imperative sense. 

12. The term "may" is used in the permissive sense. 

13. The [title of appropriate administrator] is that person designated 
by the [College/University] president to be responsible for the ad¬ 
ministration of the student code. The term "policy" is defined as the 
written regulations of the [College/University] as found in, but not 
limited to, the student code, residence life handbook, and graduate/ 
undergraduate catalogs. 
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Commentary: Listed herein is a sampling of the types of other sources of 
rules and regulations governing colleges or universities. 

14. The term "cheating" includes, but is not limited to: (1) use of any 
unauthorized assistance in taking quizzes, tests, or examinations; (2) 
dependence upon the aid of sources beyond those authorized by the 
instructor in writing papers, preparing reports, solving problems, or 
carrying out other assignments; or (3) the acquisition, without per¬ 
mission, of tests or other academic material belonging to a member 
of the [college/university] faculty or staff. 

15. The term "plagiarism" includes, but is not limited to, the use, by 
paraphrase or direct quotation, of the published or unpublished work 
of another person without full and clear acknowledgment. It also in¬ 
cludes the unacknowledged use of materials prepared by another per¬ 
son or agency engaged in the selling of term papers or other academic 
materials. 

Commentary: Cheating and plagiarism are the two most common types 
of academic misconduct. 33 The courts' views about institutional decisions 
regarding such academic misconduct will be discussed in greater detail here¬ 
inafter , . 34 


Article II: Judicial Authority 

1. The judicial advisor shall determine the composition of judicial 
bodies and appellate boards and determine which judicial body, ju¬ 
dicial advisor and appellate board shall be authorized to hear each case. 

2. The judicial advisor shall develop policies for the administration 
of the judicial program and procedural rules for the conduct of hear¬ 
ings that are not inconsistent with provisions of the student code. 

3. Decisions made by a judicial body and/or Judicial Advisor shall 
be final, pending the normal appeal process. 

4. A judicial body may be designated as arbiter of disputes within 
the student community in cases that do not involve a violation of the 
student code. All parties must agree to arbitration, and to be bound 
by the decision with no right of appeal. 

Article III: Proscribed Conduct 

A. Jurisdiction of the [college/university] 

Generally, [college/university] jurisdiction and discipline shall be lim¬ 
ited to conduct which occurs on [college/university] premises or which 
adversely affects the [college/university] community and/or the pur¬ 
suit of its objectives. 

Commentary: The college or university should state in general terms the 
conduct which the institution intends to reach. A college or university has 
jurisdiction to punish a student for activities which take place off-campus 
when those activities adversely affect the interests of the college or univer- 
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sity community. School officials have wide latitude in determining whether 
an activity adversely affects the interests of the university community. 35 

Under this model student code, when an activity occurs off-campus, 
it would be the responsibility of the administrator designated in Article 
I, number 13, to determine whether college or university jurisdiction should 
be asserted. 36 Utilizing this procedure on a case-by-case basis allows the 
institution to consider the unique facts of each situation without the im¬ 
possible problem of drafting language to cover every possible situation. 

B. Conduct Rules and Regulations 

Any student found to have committed the following misconduct is 
subject to the disciplinary sanctions outlined in Article IV: 

1. Acts ,of dishonesty, including but not limited to the following: 

a. Cheating, plagiarism, or other forms of academic dishonesty. 

b. Furnishing false information to any [college/university] offi¬ 
cial, faculty member or office. 

c. Forgery, alteration, or misuse of any [college/university] doc¬ 
ument, record, or instrument of identification. 

d. Tampering with the election of any [college-/university-] rec¬ 
ognized student organization. 

2. Disruption or obstruction of teaching, research, administration, 
disciplinary proceedings, other [college/university] activities, in¬ 
cluding its public-service functions on or off campus, or other au¬ 
thorized non- [college/university] activities, when the act occurs 
on [college/university] premises. 

3. Physical abuse, verbal abuse, threats, intimidation, harassment, 
coercion and/or other conduct which threatens or endangers the 
health or safety of any person. 37 

4. Attempted or actual theft of and/or damage to property of the 
[college/university] or property of a member of the [college/ uni¬ 
versity] community or other personal or public property. 

5. Hazing, defined as an act which endangers the mental or physical 
health or safety of a student, or which destroys or removes public 
or private property, for the purpose of initiation, admission into, 
affiliation with, or as a condition for continued membership in, 
a group or organization. 38 

6. Failure to comply with directions of [college/university] officials 
or law enforcement officers acting in performance of their duties 
and/or failure to identify oneself to these persons when requested 
to do so. 

7. Unauthorized possession, duplication or use of keys to any 
[college/university] premises or unauthorized entry to or use of 
[college/university] premises. 


18 


The Administration of Campus Discipline ... 



8. Violation of published [College/University] policies, rules or reg¬ 
ulations. 

9. Violation of federal, state or local law on [College/University] prem¬ 
ises or at [College/University] sponsored or supervised activities. 

10. Use, possession or distribution of narcotic or other controlled sub¬ 
stances except as expressly permitted by law. 

11. Use, possession or distribution of alcoholic beverages except as 
expressly permitted by the law and [College/University] regula¬ 
tions, or public intoxication. 

12. Illegal or unauthorized possession of firearms, explosives, other 
weapons, or dangerous chemicals on [College/University] premises. 

13. Participation in a campus demonstration which disrupts the nor¬ 
mal operations of the [College/University] and infringes on the 
rights of other members of the [College/University] community; 
leading or inciting others to disrupt scheduled and/or normal ac¬ 
tivities within any campus building or area; intentional obstruc¬ 
tion which unreasonably interferes with freedom of movement, 
either pedestrian or vehicular, on campus. 

14. Obstruction of the free flow of pedestrian or vehicular traffic on 
[College/University] premises or at [College-/University-] spon¬ 
sored or supervised functions. 

15. Conduct which is disorderly, lewd, or indecent; breach of peace; 
or aiding, abetting, or procuring another person to breach the peace 
on [College/University] premises or at functions sponsored by, 
or participated in by, the [College/University]. 

16. Theft or other abuse of computer time, including but not limited to: 

a. Unauthorized entry into a file, to use, read, or change the con¬ 
tents, or for any other purpose. 

b. Unauthorized transfer of a file. 

c. Unauthorized use of another individual's identification and pass¬ 
word. 

d. Use of computing facilities to interfere with the work of an¬ 
other student, faculty member or [College/University] Official. 

e. Use of computing facilities to send obscene or abusive messages. 

f. Use of computing facilities to interfere with normal operation 
of the [College/University] computing system. 

17. Abuse of the judicial system, including but not limited to: 

a. Failure to obey the summons of a judicial body or [College/ 
University] official. 

b. Falsification, distortion, or misrepresentation of information 
before a judicial body. 
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c. Disruption or interference with the orderly conduct of a judi¬ 
cial proceeding. 

d. Institution of a judicial proceeding knowingly without cause. 

e. Attempting to discourage an individual's proper participation 
in, or use of, the judicial system. 

f. Attempting to influence the impartiality of a member of a ju¬ 
dicial body prior to, and/or during the course of, the judicial 
proceeding. 

g. Harassment (verbal or physical) and/or intimidation of a mem¬ 
ber of a judicial body prior to, during, and/or after a judicial 
proceeding. 

h. Failure to comply with the sanction(s) imposed under the stu¬ 
dent code. 

i. Influencing or attempting to influence another person to com¬ 
mit an abuse of the judicial system. 

Commentary: Colleges or universities are, of course, free to include in their 
lists of misconduct as many types of acts as they choose, within certain 
limitations. The list of acts of misconduct which constitute violations of 
the student code should give students fair notice of the types of conduct 
which may result in sanctions. The college or university should, however, 
be careful to emphasize that the list is not all-inclusive. Otherwise, the col¬ 
lege or university may be held to a contract, inadvertently created, to pun¬ 
ish only misconduct listed, and none other. 39 

Courts tend to give college and university officials much greater free¬ 
dom concerning purely academic decisions than they do concerning purely 
disciplinary decisions. 40 Academic-misconduct cases involving cheating or 
plagiarism, for example, present a unique hybrid of academic and disciplin¬ 
ary decisions . 41 Because several courts have categorized cases of academic 
misconduct as disciplinary, rather than academic, 42 the authors suggest that 
institutions classify such "academic misconduct," as requiring the same 
procedures as cases involving purely disciplinary matters. 43 Academic mis¬ 
conduct may also be grounds for academic sanctions, such as the imposi¬ 
tion of a lower grade. 

This system must be dove-tailed with the institutional process for stu¬ 
dent review of academic sanctions. Even if a faculty member imposes an 
academic sanction for an academic offense, the authors recommend that 
the student have the right to have the conduct reviewed under the student 
code. If these procedures produce a conclusion that the misconduct occur¬ 
red, the student code procedures can uphold, increase, or reduce the sanc¬ 
tion. If no violation is found, the sanction imposed by the faculty member 
must be lifted. 

Concerning items number three, thirteen, fifteen and seventeen, the 
college or university must ensure that regulations which may infringe upon 
the right of free speech do not violate the first amendment because of over 
breadth or vagueness. 44 They must also ensure that it is not an abuse 
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of the judicial system (i.e., a violation of item number sixteen) for persons 
to attend the hearing but to refuse to testify by asserting their fifth- 
amendment right not to incriminate themselves. 45 A person may assert the 
privilege against self-incrimination as to possible criminal exposure during 
a civil proceeding. 46 

In the college disciplinary setting, the student may remain silent, and 
such silence should not be used against the student, 47 but a violation of the 
student code may nevertheless be found based upon the other evidence 
presented. 

Co Violation of Law and [College/University] Discipline 

1. If a student is charged only with an off-campus violation of federal, 
state, or local laws, but not with any other violation of this code, 
disciplinary action may be taken and sanctions imposed for grave 
misconduct which demonstrates flagrant disregard for the [college/ 
university] community. In such cases, no sanction may be imposed 
unless the student has been found guilty in a court of law or has 
declined to contest such charges, although not actually admitting 
guilt (e.g., "no contest" or no lo contendere). 

Commentary: The college or university may punish off-campus violations 
of the law if such misconduct affects the college or university community. 48 

2. [Alternative A] 

[College/university] disciplinary proceedings may be instituted 
against a student charged with violation of a law which is also a vio¬ 
lation of this student code, for example, if both violations result 
from the same factual situation, without regard to the pendency of 
civil litigation in court or criminal arrest and prosecution. Proceed¬ 
ings under this student code may be carried out prior to, simultane¬ 
ously with, or following civil or criminal proceedings off-campus. 

[Alternative B] 

If a violation of law which also would be a violation of this stu¬ 
dent code is alleged, proceedings under this student code may move 
forward against an offender who has been subjected to civil pros¬ 
ecution only if the [College/University] determines that its interest 
is clearly distinct from that of the community outside the [College/ 
University]. Ordinarily, the [College/University] should not impose 
sanctions if public prosecution of a student is anticipated, or until 
law enforcement officials have disposed of the case. 49 

Commentary: A college or university may take student disciplinary action 
before criminal charges arising out of the same facts are resolved. 50 There 
are two basic approaches to the recurring dilemma of how a college or uni¬ 
versity should proceed when a student is accused not only of violating school 
regulations, but also of breaking the law. Alternative A is the pro-active 
approach, in which the institution has reserved the authority to take action 
under the student code in all such situations. A college or university may 
choose this approach because it does not wish to trivialize its code. 
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To postpone the use of its disciplinary code and system of hearings 
and appeals in those cases involving criminal conduct would lead, in the 
words of one court, to an "absurd situationA student who violated a 
rule or regulation short of committing a crime receives immediate disci¬ 
pline, while a student who committed a more serious offense is entitled 
to attend school without immediate disciplinary action. 51 Alternative B il¬ 
lustrates the other approach. Although such an approach is not often ad¬ 
mitted explicitly, it is not uncommon. It does, however, lead to a student 
code which deals only with minor offenses. The authors recommend Alter¬ 
native A. 

3. When a student is charged by federal, state or local authorities 
with a violation of law, the [college/university] will not request 
or agree to special consideration for that individual because of his 
or her status as a student. If the alleged offense is also the subject 
of a proceeding before a judicial body under the student code, how¬ 
ever, the [college/university] may advise off-campus authorities 
of the existence of the student code and of how such matters will 
be handled internally within the [college/university] community. 

The [college/university] will cooperate fully with law enforce¬ 
ment and other agencies in the enforcement of criminal law on 
campus and in the conditions imposed by criminal courts for the 
rehabilitation of student violators. Individual students and faculty 
members, acting in their personal capacities, remain free to inter¬ 
act with governmental representatives, as they deem appropriate. 
Commentary: Counsel for the college or university should establish a solid 
relationship with the local prosecuting attorney in anticipation of such sit¬ 
uations. The college or university attorney should educate the prosecuting 
attorney about the institution's student code and its general philosophy 
regarding discipline. By doing this, the institution may better coordinate 
its efforts with that of the prosecuting attorney when a disciplinary prob¬ 
lem overlapping criminal charges arises. In addition, the prosecuting at¬ 
torney who understands that the college or university will handle matters 
appropriately may bypass intervention, choosing instead to allow the in¬ 
stitution to handle the situation. 

Finally, familiarizing the prosecuting attorney with the student code 
before an incident arises helps avoid media errors, subsequent retractions 
and negative publicity when an incident arises. This area requires a deli¬ 
cate balance, good judgment, and an appreciation of the separate rules of 
student discipline and law enforcement, college officials must take care not 
to attempt, or appear to attempt, to influence prosecutorial decisionmaking. 
Although the campus and criminal systems must remain distinct, with 
neither dictating to the other, it is nevertheless important to have a clear 
line of communication. 

Besides working with the prosecuting attorney, the college or univer¬ 
sity attorney should establish a relationship with the attorney for the ac¬ 
cused student. This is important because the university attorney can help 
the defense attorney make an informed decision as to whether the accused 
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student should submit to the school's disciplinary proceedings. For exam¬ 
ple, if the accused student is found to have violated university rules, uni¬ 
versity, not criminal, sanctions will be imposed. These sanctions most likely 
will be less severe than criminal sanctions. 

Complainants who feel vindicated and satisfied with the result of the 
institutional disciplinary hearing may be inclined to drop the criminal 
charges. In any case, the institution's representative must be mindful of 
a fair result for both the student who has alleged a violation of the student 
code and the alleged violator. This in turn will alleviate the burden on the 
prosecuting attorney, whose offices are traditionally understaffed and over¬ 
worked. Moreover, the student "victim" will be able to present testimony 
in an atmosphere less antagonistic than criminal court. 

Article IV: Judicial Policies 

A. Charges and Hearings 

1. Any member of the [college/university] community may file 
charges against any student for misconduct. Charges shall be pre¬ 
pared in writing and directed to the judicial advisor responsible 
for the administration of the [college/university] judicial system. 
Any charge should be submitted as soon as possible after the event 
takes place, preferably within [specified amount of time]. 

Commentary: This section not only describes who may file charges, but 
also requires that such charges be in writing and that they all be submitted 
to the same person. Such measures are desirable because: (1) they ensure 
that college or university officials can immediately assess the gravity of 
each complaint; and (2) they serve to provide notice in an orderly fashion. 52 
The use of a standard form for charges will ensure the receipt of all the 
necessary information. 53 

Practice varies widely concerning the length of limitations periods. 

For example, at Westminster College complainants are asked to file charges 
within forty-eight (48) hours. 5 * At Pratt Institute, charges of discrimin¬ 
atory treatment must be submitted within twenty-eight (28) days of the 
date the complainant first attempted to resolve the matter, which must be 
done within ninety (90) days of the incident. 55 Finally, at Northwestern 
University, complainants have one year during which to file charges. 56 

2. The judicial advisor may conduct an investigation to determine if 
the charges have merit and/or if they can be disposed of adminis¬ 
tratively by mutual consent of the parties involved on a basis ac¬ 
ceptable to the judicial advisor. Such disposition shall be final and 
there shall be no subsequent proceedings. If the charges cannot 
be disposed of by mutual consent, the judicial advisor may later 
serve in the same matter as the judicial body or a member thereof. 

Commentary: As noted previously, 57 courts have recognized that it is not 
possible in the college or university setting to ensure that the participants 
in the disciplinary process have not had prior contact with the student(s) 
involved or prior knowledge of the events which are the subject of the pro- 
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ceeding. Where staffing permits , it is preferable to separate the administra¬ 
tive and judicial functions. 

3. All charges shall be presented to the accused student in written 
form. A time shall be set for a hearing, not less than five nor more 
than fifteen calendar days after the student has been notified. Max¬ 
imum time limits for scheduling of hearings may be extended at 
the discretion of the judicial advisor. 

Commentary: Notice and an opportunity to be heard are essential to all 
student disciplinary proceedings, at least in the public college and univer¬ 
sity settings. 58 Requiring that the accused student receive written notice 
of the charge ensures that the accused student receives adequate notice of 
the alleged violations. Such notice should be "reasonably calculated, under 
all the circumstances , to apprise interested parties of the pendency of the 
action and afford them an opportunity to present their objections." 59 

Further, there is no bright-line rule governing how far in advance of 
a hearing notice should be given.® Indeed, some courts have indicated that 
notice of charges may be given at the same time the student has an oppor¬ 
tunity to defend against those charges. 61 Nevertheless, it seems fairer to 
give some reasonable amount of time to allow accused students to prepare 
their defenses. Proper notice may benefit the institution if a student chal¬ 
lenges its actions. 62 The institution must, however, be sure to follow its 
own rules once it establishes an amount of time which is to pass between 
notice and the hearing.® 

Granting the judicial advisor discretion to extend the maximum time 
limits permits the institution flexibility in cases in which examination per¬ 
iods, breaks and holidays disrupt the time at which hearings would oth¬ 
erwise be scheduled. Some institutions may wish to deal with break and/or 
holiday issues more explicitly by providing in their codes for dates certain 
to be used in such situations. For example, a college or university may 
wish to provide that, in cases in which an examination period or break inter¬ 
venes between the time of notice and the hearing date, hearings always will 
be held on the first day on which classes are again in session. 

4. Hearings shall be conducted by a judicial body according to the 
following guidelines: 

a. Hearings normally shall be conducted in private. At the request 
of the accused student, and subject to the discretion of the chair¬ 
person, a representative of the student press may be admitted, 
but shall not have the privilege of participating in the hearing. 

b. Admission of any person to the hearing shall be at the discre¬ 
tion of the judicial body and/or its judicial advisor. 

c. In hearings involving more that one accused student, the chair¬ 
person of the judicial body, in his or her discretion, may permit 
the hearings concerning each student to be conducted separately. 

d. The complainant and the accused have the right to be assisted 
by any advisor they choose, at their own expense. The advisor 
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may be an attorney. The complainant and/or the accused is 
responsible for presenting his or her own case and, therefore, 
advisors are not permitted to speak or to participate directly 
in any hearing before a judicial body. 

e. The complainant, the accused and the judicial body shall have 
the privilege of presenting witnesses, subject to the right of cross- 
examination by the judicial body. 

f. Pertinent records, exhibits and written statements may be ac¬ 
cepted as evidence for consideration by a judicial body at the 
discretion of the chairperson. 

g. All procedural questions are subject to the final decision of the 
chairperson of the judicial body. 

h. After the hearing, the judicial body shall determine (by major¬ 
ity vote if the judicial body consists of more than one person) 
whether the student has violated each section of the student 
code which the student is charged with violating. 

i. The judicial body's determination shall be made on the basis 
of whether it is more likely than not that the accused student 
violated the student code. 

Commentary: The law requires no particular form of hearings: 64 For two 
reasons, however, the institution should establish guidelines pursuant to 
tohich hearings are to be conducted. First, doing so will ensure that the 
institution always treats students accused of misconduct evenhandedly. 
That is, a college or university can feel safe in knowing that, as long as 
the student disciplinary board follows the procedures set forth in its code, 
each accused student will receive the same treatment. Thus , there is less 
opportunity for any student to complain of unequal treatment. Second, es¬ 
tablishing such guidelines in advance will avert snap decisions concerning 
such issues as whether to permit a student to have counsel or whether the 
hearing should be public. 

This compendium of hearing guidelines incorporates the following le¬ 
gal principles: First, the hearing need not be open to the public. 65 Second, 
neither the Federal Rules of Evidence nor any state's rules of evidence ap¬ 
ply in student disciplinary proceedings. 66 Third, although the courts are 
split on the issue, 67 a student need not be permitted to be represented by 
counsel at most student disciplinary hearings. 68 

There are two possible exceptions to this rule: First, a public institution's 
disciplinary board may be considered a state agency in some situations. 
Being deemed a state agency may bring into play certain state administra¬ 
tive agency laws, tohich may require representation by an attorney 69 Sec¬ 
ond, if criminal charges are either pending or potential, the college or 
university must permit the student to have counsel. 70 Even in these cases, 
however, counsel may be restricted to an advisory role. 71 It is not required 
that either students or counsel be given the opportunity to cross-examine 
witnesses. Cross-examination by the disciplinary hearing board is sufficient. 71 
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A smaller school may wish to institute either an arbitration or a med¬ 
iation requirement prior to reaching the hearing stage. 73 Such an option 
is acceptable because the concept of due process is flexible, requiring no 
more than is necessary to provide fair notice and an opportunity to be heard 74 
In other words, in some cases a hearing is not required ; a meeting between 
the students involved and college administrators suffices, as long as accused 
students are informed of the charges and given an opportunity to tell their 
side of the story. 

By contrast, larger schools may not want to require such an initial 
meeting because such meetings could consume all the administrator's time 
with little benefit. Local experience will dictate whether it is effective to 
attempt to resolve alleged student code violations through such a meeting. 
This model student code advocates using a "more likely than not" or "pre¬ 
ponderance of the evidence" standard for disciplinary decision-making. This 
is because the "beyond a reasonable doubt" standard applied in criminal 
cases is too demanding for college disciplinary proceedings 75 

Courts review disciplinary decisions of colleges or universities under 
a "substantial evidence" standard: In doing so, courts generally examine 
whether there was enough evidence at the hearing to demonstrate that it 
was "more likely than not" that the accused student violated the student 
code, or whether a "preponderance of the evidence" demonstrated such 
violation—the same standard applied in most civil cases. 76 Some codes use 
a "clear and convincing" standard, but such a standard is not common. 77 

p. There shall be a single verbatim record, such as a tape recording, 
of all hearings before a judicial body. The record shall be the prop¬ 
erty of the [college/university]. 

Commentary: The purpose of this provision is twofold. First, it assures all 
parties that a record will be made of the hearing. 78 Second, it establishes 
that such record is the property of the institution. In some cases, a student 
may request permission to make a record of the proceedings. 79 An institu¬ 
tion may not wish to permit a student to do so because, for example, it 
may not want its students replaying tapes of college disciplinary proceed¬ 
ings as a form of entertainment. The college or university may grant stu¬ 
dent requests to make a record of the proceeding if it wishes, perhaps on 
the condition that the tape nevertheless become the school's property and 
not be removed from its control. In any event, a provision requiring that 
a record be kept can shield the institution from liability should it refuse 
the student's request. 80 

6. Except in the case of a student charged with failing to obey the 
summons of a judicial body or [college/university] official, no stu¬ 
dent may be found to have violated the student code solely because 
the student failed to appear before a judicial body. In all cases, 
the evidence in support of the charges shall be presented and con¬ 
sidered. 

Commentary: Judgment by default is a rather harsh penalty to impose 
upon a student accused of violating the disciplinary code. It is also a good 
way to ask for a lawsuit. 
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B. Sanctions 

1. The following sanctions may be imposed upon any student found 

to have violated the student code: 

a. Warning: A notice in writing to the student that the student 
is violating or has violated institutional regulations. 

b. Probation: A written reprimand for violation of specified reg¬ 
ulations. Probation is for a designated period of time and in¬ 
cludes the probability of more severe disciplinary sanctions if 
the student is found to be violating any institutional regulation(s) 
during the probationary period. 

c. Loss of Privileges: Denial of specified privileges for a desig¬ 
nated period of time. 

d. Fines: Previously established and published fines may be im¬ 
posed. 

e. Restitution: Compensation for loss, damage or injury. This may 
take the form of appropriate service and/or monetary or ma¬ 
terial replacement. 

f. Discretionary Sanctions: Work assignments, service to the 
[college/university] or other related discretionary assignments 
(such assignments must have the prior approval of the judicial 
advisor). 

g. Residence Hall Suspension: Separation of the student from the 
residence halls for a definite period of time, after which the 
student is eligible to return. Conditions for readmission may 
be specified. 

h. Residence Hall Expulsion: Permanent separation of the student 
from the residence halls. 

i. [College/University] Suspension: Separation of the student from 
the [college/university] for a definite period of time, after which 
the student is eligible to return. Conditions for readmission may 
be specified. 

j. [College/University] Expulsion: Permanent separation of the 
student from the [College/University], 81 

Commentary: colleges and universities may, within certain limitations, 82 
authorize as many types of sanctions as they wish. This section gives the 
institution maximum flexibility by permitting the judicial advisor to im¬ 
pose any sanction for any infraction of the student code. An alternative 
approach is to enumerate those offenses carrying more serious sanctions 
(i.e,, expulsion and suspension), and to allow the Judicial Advisor to choose 
among the remaining sanctions in punishing other offenses. 83 

2. More than one of the sanctions listed above may be imposed for 

any single violation. 

3. Other than [college/university] expulsion, disciplinary sanctions 

shall not be made part of the student's permanent academic record. 
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but shall become part of the student's confidential record. Upon 
graduation, the student's confidential record may be expunged 
of disciplinary actions other than residence-hall expulsion, 
[college/university] suspension or [college/university] expulsion, 
upon application to the judicial advisor. Cases involving the im¬ 
position of sanctions other than residence-hall expulsion, [college/ 
university] suspension or [college/university] expulsion shall be 
expunged from the student's confidential record [insert preferred 
number] years after final disposition of the case. 

Commentary: The maintenance of student records is regulated by the Buck- 
ley Amendments The Buckley Amendment does not mandate that records 
of disciplinary action be treated as this section provides, but if a college 
or university already has a policy concerning such records, school officials 
may wish to incorporate that policy into the student code. Drafters of stu¬ 
dent codes should investigate their own state's laws to determine whether 
any privacy acts affect this issue. 85 

When determining the institution's preferred course of action, student- 
code drafters should realize that disclosure of severe disciplinary actions 
could affect the student's ability to enter other institutions. 86 This would 
occur only if such news "imposed on [the students] a stigma or other dis¬ 
ability that foreclosed his freedom to take advantage of other ... opportun¬ 
ities. 87 Whether any sanction short of expulsion should appear on an 
academic transcript and, even then, whether the reason for expulsion should 
appear, are issues meriting careful consideration. 

4. The following sanctions may be imposed upon groups or organ¬ 
izations: 

a. Those sanctions listed above in Section B 1, a through e. 

b. Deactivation: Loss of all privileges, including [college/university] 
recognition, for a specified period of time. 

Commentary: When a student organization engages in some act of mis¬ 
conduct, the college or university may take action not only against the 
student(s) involved, but also against the organization itself. This procedure 
does not violate the double jeopardy clause of the Constitution 88 for two 
reasons. First, the double jeopardy clause applies only to criminal, not civil, 
proceedings. 89 Proceedings under a school's student code are not criminal 
proceedings. 90 Furthermore, the actors [student(s) and organization] are 
separate offenders. Punishing each of them for the same act is not punish¬ 
ing the same offender twice for one act of misconduct. 91 Similarly, it does 
not violate the double jeopardy clause for the same student to be subjected 
to both criminal and student-code (civil) sanctions for the same misconduct. 92 

5. In each case in which a judicial body determines that a student 
has violated the student code, the sanction(s) shall be determined 
and imposed by the judicial advisor. In cases in which persons 
other than or in addition to the judicial advisor have been author¬ 
ized to serve as the judicial body, the recommendation of all mem¬ 
bers of the judicial body shall be considered by the judicial advisor 
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in determining and imposing sanctions. The judicial advisor is not 
limited to sanctions recommended by members of the judicial body. 
Following the hearing, the judicial body and the judicial advisor 
shall advise the accused in writing of its determination and of the 
sanction(s) imposed, if any. 

Commentary: Imposition of sanctions by the judicial advisor ensures some 
consistency among the sanctions meted out over time. A college or uni¬ 
versity may choose to allow students, rather than a college or university 
official, to impose sanctions in each case.@+ Such a choice is not unusual. 

It may be more equitable, however, to have the judicial advisor choose the 
punishment in all situations, so as to avoid putting students who sit on 
the judicial body in the awkward position of imposing a harsh punishment 
on a peer. 

C. Interim Suspension 

In certain circumstances, the [title of administrator identified in Ar¬ 
ticle I, number 13], or a designee, may impose a [college/university] 

or residence-hall suspension prior to the hearing before a judicial body. 

1. Interim suspension may be imposed only: (a) to ensure the safety 
and well-being of members of the [college/university] commun¬ 
ity or preservation of [college/university] property; (b) to ensure 
the student's own physical or emotional safety and well-being; 
or (c) if the student poses a definite threat of disruption of or inter¬ 
ference with the normal operations of the [college/university]. 

2. During the interim suspension, students shall be denied access 
to the residence halls and/or to the campus (including classes) 
and/or all other [college/university] activities or privileges for 
which the student might otherwise be eligible, as the [title of ad¬ 
ministrator identified in Article I, number 13] or the judicial ad¬ 
visor may determine to be appropriate. 

Commentary: It is permissible to impose an interim suspension in certain 
instances. 94 The requisite notice and hearing process, however, should fol¬ 
low as soon as is practicable. 95 

D. Appeals 

1. A decision reached by the judicial body or a sanction imposed by the 
judicial advisor may be appealed by accused students or complai¬ 
nants to an appellate board within five (5) school days of the deci¬ 
sion. Such appeals shall be in writing and shall be delivered to the 
judicial advisor or his or her designee. 

Commentary: This is another point at which it may be wise to grant stu¬ 
dents more rights than they might otherwise have. Although there is some 
authority for the proposition that students need not be given the right to 
appeal from a decision rendered as a result of a hearing, 96 providing an 
appellate process promotes an image of fairness. Further enhancing the im¬ 
age of fairness, this model affords not only the accused student but also 
the complainant a right to appeal. Particulars, such as the amount of time 
within which to permit appeals, may vary from school to school 
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2. Except as required to explain the basis of new evidence, an appeal 
shall be limited to review of the verbatim record of the initial hear¬ 
ing and supporting documents for one or more of the following 
purposes: 

a. To determine whether the original hearing was conducted fairly 
in light of the charges and evidence presented, and in conform¬ 
ity with prescribed procedures giving the complaining party 
a reasonable opportunity to prepare and present evidence that 
the student code was violated, and giving the accused student 
a reasonable opportunity to prepare and to present a rebuttal 
of those allegations. 

b. To determine whether the decision reached regarding the ac¬ 
cused student was based on substantial evidence, that is, 
whether the facts in the case were sufficient to establish that 
a violation of the student code occurred. 

c. To determine whether the sanction(s) imposed were appropri¬ 
ate for the violation of the student code which the student was 
found to have committed. 

d. To consider new evidence, sufficient to alter a decision or other 
relevant facts not brought out in the original hearing, because 
such evidence and/or facts were not known to the person ap¬ 
pealing at the time of the original hearing. 

Commentary: The appellate body should review the hearing board's deci¬ 
sion in order to determine whether it was supported by substantial evidence. 97 
Substantial evidence is "more than a mere scintilla. It means such relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion." 98 In making such a determination, the appellate board should 
not substitute its judgment for the judgment of the judicial body. Instead, 
it shoidd review the judicial body's determination only to see whether there 
was evidence before the judicial body which supported the result reached 
below. 99 

3. If an appeal is upheld by the appellate board, the matter shall be 
remanded to the original judicial body and judicial advisor for 
re-opening of the hearing to allow reconsideration of the original 
determination and/or sanction(s). 

Commentary: A smaller institution may wish to permit yet another step 
in the appeal process by providing that a person disagreeing with the de¬ 
cision of the appellate board may appeal to the president or other top-ranking 
official In such cases, the institution may want to provide that the decision 
of the president shall be "final and binding." 100 Doing so would open the 
door to arguing that, as in labor disputes in which the parties have agreed 
that disputes be submitted to binding arbitration, the decision of the pres¬ 
ident as "arbitrator" should not be disturbed by a court as long as it is 
reasonable and derives its essence from the student code 101 
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4. In cases involving appeals by students accused of violating the 
student code, review of the sanction by the appellate board may 
not result in more severe sanction(s) for the accused student. In¬ 
stead, following an appeal, the [title of administrator identified 
in Article I, number 13] may, upon review of the case, reduce, but 
not increase, the sanctions imposed by the judicial advisor. 

Commentary: Providing that an appeal may result in decreased, but not 
increased, sanctions ensures that accused students will feel free to exercise 
their rights of appeal, students may be deterred from appealing if they fear 
that sanctions may be increased as a result. Granting a right of appeal un¬ 
der conditions which actually deter such appeals only serves to lessen the 
perception of fairness in the process. 

5. In cases involving appeals by persons other than students accused 
of violating the student code, the [title of administrator identified 
in Article I, number 13] may, upon review of the case, reduce or 
increase the sanctions imposed by the judicial advisor or remand 
the case to the original judicial body and judicial advisor. 

Commentary: To grant a complaining student a right of appeal would be 
of little value without this provision. In cases in which a complaining stu¬ 
dent appeals a decision in which no violation was found, this provision 
is not necessary. In cases in which a complaining student is appealing only 
the sanction imposed against a student found to have violated the student 
code, however, the complaining student presumably believes that a stiffer 
sanction should be imposed. 

In most cases in which the administrator believes that the appeal of 
a person other than the accused student should be granted, the remedy should 
be to remand the case to the original judicial body and judicial advisor. 
That body or person may further consider the evidence and either render 
a new decision or better explain the basis for the original decision. 

Article V: Interpretation and Revision 

A. Any question of interpretation regarding the student code shall 
be referred to the [title of administrator identified in Article I, number 
13] or his or her designee for final determination. 

B. The student code shall be reviewed every [_] years under the 

direction of the judicial advisor 

Commentary: Every student code should be reviewed periodically, at least 
every three years. Specifying some "normal" period for revieiu may help 
ensure that such a review is done. 


Endnotes 

1. Thomas Cooper was the second president (1820-1835) of South Carolina College, 
later renamed the University of South Carolina. Mr. Jefferson was the founder 
of the University of Virginia. 
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2. National Association of College and University Attorneys, STUDENT LEGAL 
ISSUES: ARTICLES RECOMMENDED BY THE NACUA SECTION ON STUDENT 
AFFAIRS at vii (1989). For a good historical overview, see generally Fowler, The 
Legal Relationship Between the American College Student and the College: An 
Historical Perspective and the Renewal of a Proposal, 13 /. L. & EDUC. 401 (1984). 

3. Literally, "in the place of a parent." Black's Laiu Dictionary 708 (5th ed. 1979). 

4. See Gott v . Berea College, 156 Ky. 376, 161 S.W. 204 (1913); Kaplin, Law on the 
Campus 1960-1985: Years of Growth and Challenge, 12 J.C.U.L. 269, 272 (1985); 
Note, Reasonable Rules, Reasonably Enforced Guidelines for University Disciplin¬ 
ary Proceedings, 53 MINN. L. REV. 301, 310 (1968). 

5. See, e.g., Dartmouth Review v. Dartmouth College, No. 88-E-lll, slip op. d 13 (N.H. 
Super. Ct. Jan. 3,1989); Prusack v. State, 117 A.D.2d 729, 498 N.Y.S.2d 455 (1986); 
Corso v, Creighton Univ., 731 F.2d 529 (8th Cir. 1984); Cloud v. Trustees of Boston 
Univ., 720 F.2d 721 (1st Cir. 1983). See also Jennings, Breach of Contract Suits by 
Students Against Postsecondary Education Institutions: Can They Succeed?, 7 
J.C.U.L. 191 (1981). 

6.294 F.2d 150 (5th Cir. 1961), cert, denied, 368 U.S. 930, 82 S. Ct. 368 (1961). For 
a discussion of the importance of Dixon, see Reidhaar, The Assault on the Citadel: 
Reflections on a Quarter Century of Change in the Relationships Between the Stu¬ 
dent and the University, 12 J.C.U.L. 343, 346 (1985); Wright, The Constitution on 
Campus, 22 VAND. L. REV. 1027, 1031-32 (1969). 

7. The fourteenth amendment to the United States Constitution provides in part: 
"No State shall . . . deprive any person of life, liberty or property, without due 
process of law." U.S. CONST, amend. XIV, 1. 

8. Although Dixon has been referred to as a "landmark" decision, see Goss v. Lo¬ 
pez, 419 U.S. 565, 576 n.8, 95 S. Ct. 729, 737 n.8 (1975). A court as early as 1887 
spoke in terms of a college student having certain rights to notice and a hearing 
before being dismissed from school. Commonwealth ex ref. Hill v. McCauley, 3 
Pa. County Ct. 77 (1887). 

Only public schools, or private schools which have the requisite amount of 
interaction with the state to constitute "state action," have been required to pro¬ 
vide due process for their students. See Dartmouth Review, slip op. at 12; VanLoock 
v. Curran, 489 So.2d 525, 528 (Ala. 1986). See generally Silets, Of Students' Rights 
and Honor: The Application of the Fourteenth Amendment's Due Process Stric¬ 
tures to Honor Code Proceedings at Private Colleges and Universities;, 64 DEN. 
U.L. REV. 47 (1987); Thigpen, The Application of Fourteenth Amendment Norms 
to Private Colleges and Universities, 11 J.L.& EDUC. 171 (1982); Annotation, Ac¬ 
tion of Private Institution of Higher Education as Constituting State Action or Ac¬ 
tion Under Color of Law for Purposes of the Fourteenth Amendment and 42 U.S.C.S. 
1983, 37 A.L.R. FED. 601 (1978). 

Students at private colleges and universities, however, have attempted to bring 
due process and other constitutional cases against private institutions. See, e.g., 
Albert v. Carovano, 851 F.2d 561 (2d Cir. 1988); Cummings v. Virginia School of Cos¬ 
metology, 466 F. Supp. 780 (E.D. Va. 1979); Miller v. Long Island Univ., 85 Misc. 
2d 393, 380 N.Y.S.2d 917 (N.Y. Sup. Ct. 1976). In addition, it should be noted that 
Dickinson College, the institution at issue in McCauley, is a private school, and 
the court still imposed "notice and hearing" requirements. 3 Pa. County Ct. 77. 
For a comprehensive recent discussion of the state of the law with regard to whether 
due process applies to private college and university disciplinary proceedings, 
see Boehm v. University of Pa. School of Veterinary Medicine, 392 Pa. Super. 502 (1990). 
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9. See Dartmouth Review, slip op. at 12; Schulman v. Franklin & Marshall College, 
538 A.2d 49, 52 (Pa. Super. Ct. 1988). 

10. Indeed, some courts have required a written disciplinary code. In Soglin v. Kauff¬ 
man, 418 F.2d 163 (7th Cir. 1969), for example, the court ruled that the University 
of Wisconsin had acted unconstitutionally in sanctioning students for "miscon¬ 
duct" when no rules specifically defined what the university viewed as "miscon¬ 
duct." The court ruled that while a university had the power to punish misconduct, 
it had to promulgate rules describing such misconduct to avoid punishing stu¬ 
dents on the basis of unconstitutionally vague, overbroad criteria. 418 F.2d at 166-67. 
"Pursuant to appropriate rule or regulation, the university has the power to main¬ 
tain order by suspension or expulsion of disruptive students. Requiring that such 
sanctions be administered in accordance with preexisting rules does not place an 
unwarranted burden upon university administrations." Id. at 168. 

11. Wise policy may sometimes involve granting students more rights than the 
Constitution requires. Wright, supra note 6, at 1035. See also W. KAPLIN, THE 
LAW OF HIGHER EDUCATION at 294, 312-14 (2d ed. 1985). 

12. There is one negative aspect to the promulgation of a written student code. 
"Although the trend toward written codes is a sound one, legally speaking, be¬ 
cause it gives students fairer notice of what is expected from them and often re¬ 
sults in a better-conceived and administered system, written rules also provide 
a specific target to aim at in a lawsuit." W. KAPLIN, supra note 11, at 292. 

For this reason, the institution should be aware that if it chooses to have a 
written student disciplinary code, it must follow the dictates of that code. Tedeschi 
v. Wagner College, 49 N,Y.2d 652, 658-60,404 N.E.2d 1302,1305-06 (1980); VanLoock 
v. Curran, 489 So.2d at 528; W. ICAPLIN, supra note 11, at 302. See Warren v. Drake 
Univ., 886 F.2d 200, 202 (8th Cir. 1989). 

13. See, e.g., Clayton v. Trustees of Princeton Univ., 608 F. Supp. 413, 435-36 (D.N.J. 
1985). 

14. See supra note 8; Miles, The Due Process Rights of Students in Public School 
or College Disciplinary Hearings, 48 ALA, LAW. 144,146 (1987) ("It is a good idea 
for a school or college to grant as much due process as it thinks is allowable, given 
a balance between the circumstances, the educational mission of the school and 
the rights of the student."); W. KAPLIN, supra note 11, at 302-07. 

15. See supra note 8. 

16. Comment, Private Government on the Campus Judicial Review of University 
Expulsions, 72 YALE L.J. 1362, 1364 (1963). 

17. Note, Due Process Rights in Student Disciplinary Matters, 14 J.C.U.L. 359, 367 
n.43 (1987). 

18. A college or university would not want to use terms such as "guilty" or "be¬ 
yond a reasonable doubt," for example. Nor would it want to describe its hear¬ 
ings as "trials;" the persons presenting the evidence of violations as "prosecutors;" 
or the students who are alleged to have violated the code of conduct as "defen¬ 
dants." 

19. Picozzi, University Disciplinary Process: What's Fair, What's Due, and What 
You Don't Get, 96 YALE L.J. 213Z, 2155 (1987) (written rules ensure that both the 
administrator and the student know what process is due an accused student). 

On the other hand, a college or university often wants to draft its student 
code without too much specificity in order to preserve as much flexibility as pos¬ 
sible. 
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20. See, e.g., infra notes 68 and 72. 

21. See, e.g., infra notes 50-51 and accompanying text. 

22. See, e.g.: University of Pittsburgh Student Code of Conduct and Judicial Pro¬ 
cedures at 3-5; The George Washington University Guide to Student Rights and 
Responsibilities at 1 (both available from NACUA). 

23. See, e.g.. Policy Statement, University of Michigan Interim Policy on Discrim¬ 
ination and Discriminatory Conduct by Students in the University Environment 
at 1 (available from NACUA). 

24. See Tinker v. Des Moines Indep. School Dist., 393 U.S. 503, 89 S. Ct. 733 (1968) 
(first amendment applies in public high school context). Because of cases such 
as Tinker, public institutions must ensure that their students are guaranteed, inter 
alia, First-Amendment rights. 

25. Stating that students are guaranteed such rights, however, will not always en¬ 
sure that the school will not be attacked. In Doe v. University of Mich., 721 F. Supp. 
852 (E.D. Mich. 1989), the university was careful to provide in the preamble to 
its Interim Policy on Discrimination and Discriminatory Conduct by Students in 
the University Environment that it promoted: "a strong commitment to the prin¬ 
ciple of freedom of speech guaranteed by the First Amendment to the United States 
Constitution ... The University is dedicated to allowing students vigorous and 
open academic discourse and intellectual inquiry, including speech that espouses 
controversial or even offensive ideas." 

Such pronouncements did not protect the university from a ruling holding 
invalid its policy which prohibited, inter alia, "threats or verbal slurs, invectives 
or epithets referring to an individual's race, ethnicity, religion, sex, sexual orien¬ 
tation, creed, national origin, ancestry, age or handicap made with the purpose 
of injuring the person to whom the words or actions are directed and that are 
not made as a part of a discussion or exchange of an idea, ideology or philoso¬ 
phy." The court found that the policy was both overbroad in that it prohibited 
some speech protected by the first amendment and so vague that it deprived stu¬ 
dents of due process. 

Of course, private universities are not required to ensure that their students 
receive first-amendment freedoms. See, e.g., Doe v. University of Mich., 721F. Supp, 
852, 867. Nevertheless, the private college or university should endeavor to en¬ 
sure such protections. Confusion often arises over whether the First Amendment 
applies in cases involving private institutions. Assuming that it does for purposes 
of assuring students of the institution's good intentions will make the institution's 
actions appear more reasonable in the face of a challenge. 

26. The authors recommend that, as in every good legal document, a student code 
should contain a section in which the code's drafters define all the terms of art 
that will appear throughout the code. Following is a partial list of definitions rec¬ 
ommended for use with a college or university's student code. Definitions of some 
terms will, of course, vary with the type of disciplinary system established, and 
with the institution's traditional definitions of certain concepts (plagiarism or cheat¬ 
ing, for example). 

27. The college or university must designate a person within its administration 
to oversee the operation of the student code and to be responsible for its admin¬ 
istration. See infra Article 1, number 13. The person designated should be the same 
person assigned under Article V, Section A, to resolve other questions of inter¬ 
pretation. 
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28. The person who authorizes the judicial body should be the same one desig¬ 
nated to be responsible for the administration of the student code. See infra Ar¬ 
ticle 1, number 13. 

29. Friendly, Some Kind of Hearing, 123 U. PA, L. REV. 1267, 1279 (1975). 

30. "Members of the college community, including students, usually comprise the 
hearing board. Given the nature of the academic community, members of the hear¬ 
ing board may know the student outside the context of the disciplinary proceed¬ 
ings." Note, supra note 17, at 371. See Nash v. Auburn Univ., 812 F.2d 655, 666 
(11th Cir. 1987) (participation of a student justice with prior knowledge of the 
charge did not indicate bias); Goman v. University ofR.I., 837 F.2d 7,15 (1st Cir. 
1988). But see Note, supra note 17, at 372 ("[wjhile a board member has no con¬ 
stitutional obligation of recusation, fundamental fairness may suggest this action 
as in the best interest of both parties"). 

31. Winnick v. Manning , 460 F.2d 545, 548 (2dCir. 1972); Gorman, 837 F.2d at 15; 
Hillman v, Elliott, 436 F. Supp. 812, 816 (W.D. Va. 1977). Cf. Megill v. Board of Re¬ 
gents, 541 F.2d 1073,1079 (5th Cir. 1976); Duke v. North Tex. State Univ., 469 F.2d 
829, 834 (5th Cir. 1972); Alex v, Allen, 409 F. Supp. 379, 387-88 (W.D. Pa. 1976). 

32. "[T]he law indulges the presumption that school authorities act reasonably 
and fairly and in good faith in exercising the authority with which it clothes them, 
and casts the burden on him who calls their conduct into question to show that 
they have not been activated by proper motives." Barker v. Hardway, 283 F. Supp. 
228, 237 (S.D. W. Va. 1968), aff'd 399 F.2d 638 (4th Cir. 1968), cert, denied, 394 
U.S. 905, 89 S. Ct. 1009 (1969). See also Dartmouth Review v. Dartmouth College, 
No. 88-E-lll, slip op. at 18 (N.H. Jan. 3,1989); Jenkins v. Louisiana State Bd. ofEduc., 
506 F.2d 992, 1003 (5th Cir. 1975); Winnick, 462 F.2d at 548. Cf. Levitt v. University 
of Tex., 759 F.2d 1224, 1228 (5th Cir. 1985). 

33. Fox, Due Process and Student Academic Misconduct, 25 AM. BUS. L.J. 671, 
671- 72 (1988). 

34. See infra text accompanying notes 40-43. 

35. See Wright, The Constitution on the Campus, 22 VAND. L. REV. 1027, 1068 
(1968). In Kusnir v. Leach, 64 Pa. Commw. 65, 439 A.2d 223 (1982), a college dis¬ 
ciplinary board suspended a student for two semesters for participating in mis¬ 
conduct at a private party at a private off-campus residence. The student asserted, 
in part, that the college lacked jurisdiction to punish students for off-campus mis¬ 
conduct. 

The court disagreed, saying the argument had "no merit:" "Obviously, a col¬ 
lege has a vital interest in the character of its students, and may regard off-campus 
behavior as a reflection of a student's character and his fitness to be a member 
of the student body." Kusnir, 64 Pa. Commw. at 69, 439 A.2d at 226. See also Es¬ 
teban v. Central Mo. State College, 415 F.2d 1077, 1088-89 (8th Cir. 1969); Hart v. 
Ferris State College, 557 F. Supp. 1379 (W.D. Mich. 1983); Sohmer v. Kinnard, 535 
F. Supp. 50 (D. Md. 1982); Wallace v. Florida A&M Univ., 433 So.2d 600 (Flat App. 
1983); Annotation, Misconduct of College or University Student on Campus As 
Grounds for Expulsion, Suspension, or Other Disciplinary Action, 28 A.L.R. 4th 
463 (1984). 

36. See infra Article V, Section A. 

37. A provision such as this one would bring within the Student Code incidents 
of alleged date rape. Despite the sensitive nature of this subject, institutions may 
wish to consider incidents of alleged date rape to be within the provisions of their 
Student Codes because doing so may afford an avenue of redress to com- 
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plainants who feel uncomfortable pressing charges in court. See Wing, Student 
Court to Judge Campus Date Rape Cases, U., Nov. 1989, at 2, col. 1. 

While this language is appropriate for a private university or college which 
need not worry unduly about due-process requirements under federal or state 
law, persons drafting a code at a public institution may wish to review with their 
institutional counsel whether more specific language is required in their situation. 

For example, the University of Michigan's Interim Policy on Discrimination 
and Discriminatory Conduct by Students in the University Environment was found 
to be unconstitutionally vague when it prohibited "[physical acts or threats or 
verbal slurs, invectives or epithets referring to an individual's race, ethnicity, re¬ 
ligion, sex, sexual orientation, creed, national origin, ancestry, age or handicap 
made with the purpose of injuring the person to whom the words or actions are 
directed and that are not made as part of a discussion or exchange of an idea, 
ideology or philosophy." See Doe v, University of Mich., 721 F. Supp. 852 (E.D. 
Mich. 1989). That language is considerably more broad than the language pro¬ 
posed in this Model Student Code. See generally, Hodulik, Prohibiting Discri¬ 
minatory Harassment by Regulating Student Speech: A Balancing of First 
Amendment and University Interests, 16 J.C.U.L. 573 (199D). 

38. See PA. STAT. ANN. tit. 24, 5352 (Purdon 1990 Supp.). In Pennsylvania, the 
legislature has promulgated an Antihazing Law, PA. STAT. ANN. tit. 24,5351-5354 
(Purdon logo Supp.), which requires that all public or private institutions of higher 
education adopt a written anti-hazing policy and establish rules for enforcement 
of the policy and punishment of offenders. As part of this law, the legislature has 
defined what it considers to be hazing. See also ALA. CODE 16-1-23 (1978) (de¬ 
fining hazing and classifying it as a Class C misdemeanor); In. REV. STAT. ch. 
144, pare. 222 (1989) (defining hazing); OHIO REV. CODE ANN. 2903.31 (Bald¬ 
win 1986) (making hazing a fourth-degree misdemeanor). Student code drafters 
would be well-advised to determine whether applicable state law provides a def¬ 
inition of hazing and, if so, to incorporate such definition into their code in order 
to make the provision self-executing, i.e., to provide that, whenever a student is 
charged with hazing under state law, such actions would also constitute hazing 
under the student code. 

39. It is a maxim of statutory interpretation that expressio unius est exclusio alterius, 
or to mention certain circumstances, implies that the drafter meant to exclude all 
others. See BLACK'S LAW DICTIONARY 521 (5th Ed. 1979). 

40. See Regents of Univ. of Mich. v. Ewing, 474 U.S. 214,106 S. Ct. 507 (1985); Board 
of Curators v. Horowitz, 435 U.S. 78, 98 S. Ct. 948 (1978). The dichotomy has de¬ 
veloped because "disciplinary determinations are based on objective findings of 
fact so that hearings are useful and appropriate in this context. However, academic 
determinations are quite different because they are more subjective and evalu¬ 
ative." Levin, "Constitutional Law Due Process of Law," 47 U, CIN. L. REV. 514, 
517 (1978). See Horowitz, 435 U.S. at 87-91, 98 S. Ct. at 953-56. See generally Wil¬ 
helm, Academic or Disciplinary Decisions: When is Due Process Required?, 6 U. 
BRIDGEPORT L. REV. 391 (1985); Fournet, Due Process and the University Stu¬ 
dent: The Academic/Disciplinary Dichotomy, 37 LA. L. REV. 939 (1977); W. KA- 
PLIN, supra note 11, at 307-12. 

41. Fox, Due Process and Student Academic Misconduct, 25 AM. Bus. L.J, at 672 

42. See, e.g., Jaksa v. Regents of Univ. of Mich., 597 F. Supp. 1245, 1248 n.2 (E.D. 
Mich.), aff'd per curiam, 787 F.2d 590 (6th Cir. 1986); Hall v. Medical College of Ohio, 
742 F.2d 299,308-09 (6th Cir. 1984). But see Corso v. Creighton Univ., 731 F.2d 529, 
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532 (8th Cir. 1984) ("[c)heating on exams is clearly an academic matter"); Garsh- 
man v. Pennsylvania State Univ., 395 F. Supp. 912, 921 (M.D. Pa. 1975) ("a deter¬ 
mination as t'o the academic honesty of a student is ... peculiarly within the 
discretion of a college administrator"); McDonald v. Board of Trustees, 375 F. Supp. 
95,104 (N.D. III.) aff'd, 503 F.2d 105 (7th Cir. 1974). See also Roberts, Public Uni¬ 
versity Responses to Academic Dishonesty: Disciplinary or Academic, 15 J.L.& 
EDUC. 369 (1986) (cases cited at footnotes 16 through 32 therein). 

43. Incidents of cheating and plagiarism generally involve some degree of fact¬ 
finding. "If the academic dishonesty matter includes factual disputes, university 
officials should grant the student the same procedural safeguards as those in a 
disciplinary matter." Note, supra note 16, at 364. See also Roberts, supra note 42, 
at 384 ("even if a public university classifies the punishment of cheating as an 
academic matter, the courts may not hold the same view"). 

44. Regulation of speech is an intricate area of the law. See generally Hodulik, 
supra note 36. In Doe v . University of Mich., 721 F. Supp. 852 (E.D. Mich. 1989), 
the United States District Court for the Eastern District of Michigan, Southern Di¬ 
vision, invalidated a portion of the University of Michigan's policy on discrim¬ 
ination and discriminatory conduct because the sweeping provisions of that policy 
could be, and in fact had been, used to punish students for activity protected by 
the first amendment. See supra note. 

But see Students Against Apartheid Coalition v. O'Neil, 838 F.2d 735 (4th Cir. 
1988) (University of Virginia's regulation prohibiting temporary structures on the 
south side of rotunda in order to preserve integrity of upper lawn, a historical 
architectural area, did not violate the first amendment because it was content- 
neutral, narrowly tailored to meet a significant government interest and left open 
other avenues of communication). 

After extensive study and debate, the University of Wisconsin System recently 
adopted administrative rules aimed at prohibiting discriminatory harassment. See 
Hodulik, supra note 36, at 574-75. The rules (in part) provide as follows: UWS 
17.06 Offenses defined. The university may discipline a student in nonacademic 
matters in the following situations: 

...( 2 ) 

(a) For racist or discriminatory comments, epithets or other expressive behavior 
directed at an individual or on separate occasions at different individuals, 
or for physical conduct, if such comments, epithets, other expressive behavior 
or physical conduct intentionally: 

1. Demean the race, sex, religion, color, creed, disability, sexual orientation, 
national origin ancestry or age of the individual or individuals; and 

2. Create an intimidating, hostile or demeaning environment for education, 
university-related work, or other university-authorized activity. 

(b) Whether the intent required under par. (a) Is present shall be determined by 
consideration of all relevant circumstances, 

(c) In order to illustrate the types of conduct which this subsection is designed 
to cover, the following examples are set forth. These examples are not meant 
to illustrate the only situations or types of conduct intended to be covered. 

1. A student would be in violation if: 
a. He or she intentionally made demeaning remarks to an individual based 
on that person's ethnicity, such as name calling, racial slurs, or "jokes"; and 
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b. His or her purpose in uttering the remarks was to make the educational 
environment hostile for the person to whom the demeaning remark was 
addressed. 

2. A student would be in violation if: 

a. He or she intentionally placed visual or written material demeaning the 
race or sex of an individual in that person's university living quarters 
or work area; and 

b. His or her purpose was to make the educational environment hostile for 
the person in whose quarters or work area the material was placed. 

3. A student would be in violation if he or she seriously damaged or destroyed 
private property of any member of the university community or guest be¬ 
cause of that person's race, sex, religion, color, creed, disability, sexual orien¬ 
tation, national origin, ancestry or age. 

4. A student would not be in violation if, during a class discussion, he or she 
expressed a derogatory opinion concerning a racial or ethnic group. There 
is no violation, since the student's remark was addressed to the class as 
a whole, not to a specific individual, Moreover, on the facts as stated, there 
seems no evidence that the student's purpose was to create a hostile en¬ 
vironment. 

Compare University of California Student Conduct, Policies Applying to 
Campus Activities, Organizations and Students (Part A), 51.00 (pertinent 
portion available from NACUA). 

The Wisconsin rule has been challenged in federal district court. See UWM 
Post v. Board, No. 90-C-0328, slip op. (E.D. Wis. 1990). The plaintiffs con¬ 
tended that Rule 17.06 violated the first and fourteenth amendments to the 
United States Constitution and article I, sections 1 and 3, of the Wisconsin 
Constitution. Hodulik, supra note 37, at 573. This challenge is sure to add 
to the complexity of first amendment jurisprudence in this area. See gen¬ 
erally, T. HUSTOLES & W.B. CONNOLLY, JR., REGULATING RACIAL HA¬ 
RASSMENT ON CAMPUS: A LEGAL COMPENDIUM (NACUA 1990). See 
also Outlines presented in Concurrent Session, 1990 NACUA Conference, 
"Racial Harassment and the First Amendment" (available from NACUA). 

45. The fifth amendment provides in part that "[n]o person shall... be compelled 
in any criminal case to be a witness against himself." U.S. CONST, amend. V. 

46. See Picozzi v. Sandalow, 623 F. Supp. 1571,1582 (E.D. Mich.) aff'd, 827 F.2d 770 
(6th Cir. 1987); Note, supra note 17, at 377-79. 

47. See Hart v. Ferris State College, 557 F. Supp. at 1384-85. Cf. Garrity v. New Jersey, 
385 U.S. 493, 87 S. Ct. 616 (1967). 

48. See supra note 35 and accompanying text. 

49. The University of Kansas, You and the University of Kansas, Student Hand¬ 
book, 1988-89, as quoted in Richmond, Students' Right to Counsel in University 
Disciplinary Proceedings, 15 J.C.U.L. 289, 312 n.166 (1989]. 

50. Gabrilozvitz v. Newman, 582 F.2d 100, 104 (1st Cir. 1978); Hart, 557 F. Supp. at 
1384; Furutani v, Ewigleben, 297 F, Supp. 1163 (N.D. Cal. 1969); Goldberg v. Regents 
of Univ, of Cal, 248 Cal. App.2d 867, 57 Cal. Rptr. 463 (1967); Nzuve v. Castleton 
State College, 133 Vt. 225, 335 A.2d 321 (1975). Cf. Peiffer v. Lebanon School Dist., 
848 F.2d 44 (ad Cir. 1988). See, e.g., Warren v. Drake Univ., 886 F.2d 200 (8th Cir. 1989). 

51 .Johnson v. Board ofEduc., 62 Misc.2d 929, 310 N.Y.S.2d 429, 433 (1970). 
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52. See Picozzi, University Disciplinary Process: What's Fair, What's Due, and What 
You Don't Get, 96 YALE L.f, 2132, 2157 n.107 (1987). 

53. See, e.g., Office of Student Affairs, Westminster College, Student Handbook 
Bulletin 1989*90 at 14. 

54. Id. 

55. Pratt Institute Non-Discrimination Grievance Procedures at 1-2 (available from 
NACUA). 

56. Northwestern University Offenses and Hearing Procedures at 24 (available from 
NACUA). 

57. See supra notes 29-3Z and accompanying text. In Nash v. Auburn Univ., 812 
F.2d 655 (11th Cir. 1987) the court required evidence of actual bias on the part 
of a student justice, refusing to hold that the accused students had been denied 
a bias-free tribunal merely because one student justice knew of suspicions about 
the student and had had prior contact with potential witnesses. Id. 

See also, Gorman v. University ofR.L, 837 F.2d 7,15 (1st Cir. 1988), where the 
court rejected the accused student's contention that a university administrator's 
function both as advisor to the disciplinary board and as a non-voting member 
of the board evidenced bias. Because there was no actual evidence of bias, the 
court noted that this argument "assumes too much." ("[I]n the intimate setting 
of a college or university, prior contact between the participants is likely, and does 
not per se indicate bias or partiality"); Dartmouth Revieiv v. Dartmouth College, slip 
op. No. 88-E-lll at 18-20 (N.H. Jan. 3, 1989). 

58. Goss v. Lopez, 419 U.S. 565, 95 S. Ct. 729 (1975). See generally Cleveland Bd. of 
Educ. v. Loudermill, 470 U.S. 532, 546, 105 S. Ct. 1487,1495 (1985) (procedural due 
process for employee about to be terminated requires notice of charges, oral or 
written statement of employer's side and opportunity to rebut); Goldberg v. Kelly, 
397 U.S. 254, 90 S. Ct. 1011 (1970). See also Cooper & Strope, Long-Term Suspen¬ 
sions and Expulsions After Loss, 57 EDUC. LAW REP. 29 (1989). 

59. Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 13, 98 S. Ct. 1554, 1562 
(1978), quoting Mullane v. Central Hanover Trust Co., 339 U.S. 306, 314, 70 S. Ct. 
G52, 657 (1950). The court in Goss stated that the student must be told "what he 
is accused of doing and what the basis of the accusation is." 419 U.S. at 582. The 
court in Dixon v. Alabama Bd. of Educ. required "a statement of the specific charges 
and grounds." 294 F.2d 150, 158 (5th Cir. 1961). 

60. See Nash, 812 F.2d at 661. 

61. Goss, 419 U.S. at 582, 95 S. Ct. at 740. 

62. Note, supra note 17, at 370. 

63. See supra note 12. 

64. Goss, 419 U.S. at 583-84, 95 S. Ct. at 740-41; Dixon, 294 F.2d at 158-59. 

65. Hart v. Ferris State College, 557 F. Supp. 1379, 1389 (W. D. Mich. 1983). 

66. Nash v. Auburn Univ., 812 F,2d 655, 665 (Fifth Cir. 1987); Boykins v. Fairchild 
Bd. of Educ., 492 F.2d 697, 701 (5th Cir. 1974). 

67. See Blaskey, University Students' Right to Retain Counsel for Disciplinary Pro¬ 
ceedings, 24 CAL. W.L. REV. 65, 65-66 (1988); Note, supra note 17, at 372-73. 

68. Compare Marin v. University of P.R., 377 F. Supp. 613, 623-24 (D.P.R. 1974); 
Givens v. Poe, 346 F. Supp. 202 (W.D.N.C. 1972); Esteban v. Central Mo. State College, 
277 F. Supp. 649, 651 (W.D. Mo.), I'd, 415 F.2d 1077 (8th Cir.), cert, denied, 398 
U.S. 965, 90 S. Ct. 21 (1970); French v. Bashful , 303 F. Supp. 1333, 1337 (E.D. La. 
1969) (all recognizing a right to have counsel present at college or university dis- 


A Model Code for Student Discipline 


39 



ciplinary proceedings, although the court in French limited its holding to cases 
involving retained, rather than appointed, counsel) with Madera v. Board ofEduc., 
386 F.2d 778, 786-87 (2d Cir. 1967), cert, denied, 390 U.S. 1028, 88 S. Ct. 1416 (1968); 
Everett v. Marcase, 426 F. Supp. 397 (E.D. Pa. 1977) (attorney need not be permitted). 

69. See, e.g., Kusnir v. Leach, 64 Pa. Commw. 65, 71-72,439 A.2d 223, 226-27(1982). 

70. Gabrilowitz v. Newman , 582 F.2d 100, 106 (1st Cir. 1978). 

71. Id. 

72. See Nash v. Auburn Univ., 812 F.2d 655, 664 (filth Cir. 1987) (accused students' 
ability to submit questions to the disciplinary board, to be asked of the witnesses, 
held sufficient); Wimmer v. Lehman, 705 F.2d 1402,1406 (4th Cir. 1983); University 
of Houston v. Sabeti, 676 S.W.2d 685, 689 (Text Ct. App. 1984); Hart v. Ferris State 
College, 557 F. Supp. 1379, 1386-87 (W.D. Mich. 1983) (probable value of cross- 
examination by student's counsel is minimal compared to significant burden it 
would impose); Gorman v. University of R.L, 837 F.2d 7, 16 (1st Cir. 1988) (right 
to unlimited cross-examination not an essential requirement of due process). 

But see Speake v. Grantham, 317 F. Supp.1253, 1258 (S.D, Miss.), aff'd per cur¬ 
ium, 440 F.2d 1351 (5th Cir. 1971); Dillon v. Pulaski County Special School Dist., 468 
F. Supp. 54, 58 (E.D. Ark.), aff'd, 594 F.2d 699 (8th Cir. 1979); Keene v. Rodgers, 
316 F. Supp. 217,221 (D. Me. 1970) (student has right to confront and cross-examine 
witnesses against him or her). 

73. See, e.g.. Office of Student Affairs, Westminster College, Student Handbook 
Bulletin 1989-90 at 15 (detailing a required pre-hearing conference, at which a stu¬ 
dent may request an administrative hearing rather than a hearing before the col¬ 
lege judicial board). 

74. Mathews v. Eldridge, 424 U.S. 319, 348-49, 96 S. Ct. 893, 909 (1976); Joint Anti- 
Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 71 S. Ct. 624 (1951) (Frankfurter, 
j., concurring); Henson v. Honor Comm, of Univ. ofVa., 719 F.2d 69,74 (4th Cir. 1983). 

75. Sill v. Pennsylvania State Univ., 462 F.2d 463, 467 (ad Cir. 1972); Speake, 317 F. 
Supp. at 1281-82; Jones v. State Bd. of Educ., 407 F.2d 834, 836 (6th Cir. 1969); Keene, 
316 F. Supp. at 221; Esteban, 415 F.2d 1077, 1088-90 (8th Cir. 1969). 

But see Smyth v. Lubbers, 398 F. Supp. 777, 797-99 (W.D. Mich. 1975) (recom¬ 
mending use of a "clear and convincing" standard and ruling that a "substantial 
evidence" standard was constitutionally inadequate in a case involving an alleged 
violation of a student code which would also constitute a crime); Long, The Stan¬ 
dard of Proof in Student Disciplinary Cases, 12 J.C.U.L. 71 (1985) (advocating use 
of a "clear and convincing" standard). 

76. See infra notes 90-92 and accompanying text. 

77. See supra note 75. 

78. At least one court has required that a transcript be made of student disciplin¬ 
ary hearings. See Marin v. University of P.R., 377 F. Supp. 613, 623 (D.P.R. 1973). 

79. See, e.g., Gorman v. University of R.L, 837 F.2d 7 (1st Cir. 1988). 

80. See, e.g., Gorman, 837 F.2d at 16 (record of proceedings required by university 
manual constituted a sufficient record so that denial of student's request to tape- 
record the hearing was not so unfair as to violate due process). 

81. A student who is expelled or suspended may ask a court to enjoin the disci¬ 
pline. Courts have held that suspension does not constitute irreparable harm so 
as to support a motion for injunctive relief. Boehm v. University of Pa. School 
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of Veterinary Medicine, 392 Pa. Super. 502 573 A.2d 575 (1990); Schulman, 371 Pa. 
Super. 345, 538 A.2d 49, 51-52. 

But see Dartmouth Review, slip op. at 24; Jones v. Board of Governors, 557 F. 
Supp. 263 (W.D.N.C.), aff'd 704 F.2d 713 (4th Cir. 1983); McLaughlin v. Massachu¬ 
setts Maritime Academy, 564 F. Supp. 809, 811 (D. Mass. 1983); Gardenshire v, Chalm¬ 
ers, 326 F. Supp. 1200,1202 (D. Kan. 1971); Stricklin v. Regents ofUniv. ofWis., 297 
F. Supp. 416, 422 (W.D. Wis. 1968). 

82. The district court in Gorman, for example, found that the University of Rhode 
Island's sanction of compulsory psychiatric treatment was a "shocking extreme" 
and would violate the student's right to privacy. 646 F. Supp. 799, 814. 

83. See, e.g., Pa vela, Limiting the "Pursuit of Perfect Justice" on Campus: A Pro¬ 
posed Code of Student Conduct, 6 J.C.U.L. 137, 143 (1979). 

84. Family Educational Rights and Privacy Act of 1974, Title V, 513, 88 Stat. 484, 
571-574 (20 U.S.C. 1232g); as further amended by Pub. L. No. 93-568, 2, 88 Stat. 
1855, 1858-1862 (20 U.S.C. 1232g). 

85. Cf. Cloud v. Trustees of Boston Univ., 720 F.2d 721, 726 (1st Cir. 1983). 

86. Cf. Bishop v. Wood, 426 U.S. 341, 349-50, 96 S. Ct. 2074, 2079-80 (1976); Board 
of Regents v. Roth, 408 U.S. 564, 575, 92 S. Ct. 2701, 2708 (1972). See, e.g., Greenhill 
v. Bailey, 519 F,2d 57 (8th Cir. 1975) (school notifying Association of American 
Medical Colleges that it had dismissed student for poor academic standing due 
to "[IJack of intellectual ability or insufficient preparation" deprived student of 
liberty interest in attending other schools). 

87. Roth, 408 U.S. 564, 573, 92 S. Ct. 2701, 2707 (1972). 

88. The fifth amendment to the United States Constitution provides in part: "[N]or 
shall any person be subject for the same offense to be twice put in jeopardy of 
life or limb." U.S. CONST, amend. V. This provision applies to the states through 
the fourteenth amendment. Benton v. Maryland , 395 U.S. 784, 794, 89 S. Ct. 2056, 
2062 (1969). 

89. Paine v. Board of Regents, 355 F. Supp. 199, 203 (W.D. Tex) off'd, 474 F.2d 1397 
(5th Cir. 1973). Cf.; Oliver v . United States Dept, of Justice, 517 F.2d 426, 428 (2d 
Cir. 1975) (deportation proceedings following a criminal conviction do not violate 
double jeopardy clause); United States v. Forty-Two Jars "Bee Royale Capsules," 160 
F. Supp. 818, 821 (D.N.J. 1988) (double jeopardy does not apply to drug misbrand¬ 
ing proceedings); Attorney Grievance Comm. v. Andresen, 281 Md. 152, 379 A.2d 
159, 160 (1977) (double jeopardy clause does not apply to attorney disciplinary 
proceedings). See also Thomas, An Elegant Theory of Double jeopordy, 4 U. ILL. 
L. REV. 827, 837 (1988). 

90. See, e.g., Nzuve v. Castleton State College, 335 A.2d 321, 323 (Vt. 1975). 

91. Cf. United States v. Richmond, 700 F.2d 1183, 1195 n.7 (8th Cir. 1983) (punish¬ 
ment of both a corporation and its officers does not constitute double punishment). 

92. See Paine, 355 F. Supp. at 203. 

93. See, e.g.. Section VII, Northwestern University Offenses and Hearing Proce¬ 
dures (available from NACUA) (providing that a hearing board comprised of stu¬ 
dents and faculty will determine and impose sanctions). By way of further contrast, 
it should be noted that the University of Virginia's Honor Code provides for only 
one possible sanction—that of expulsion—for any violation. University of Virginia 
Honor Committee Constitution Art. II Duly 1986). In light of this severe, man¬ 
dated sanction, the system utilizes a "beyond a reasonable doubt" standard. 
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"On my honor ..Philosophy and Guidelines of the Honor System, University 
of Virginia (1988). 

94. This concept stems from a passage in Goss v. Lopez, 419 U.S, 565, 582-83, 95 
S. Ct. 729, 740-41, which provides that "[s]tudents whose presence poses a con¬ 
tinuing danger to persons or property or an ongoing threat of disrupting the aca¬ 
demic process may be immediately removed from school. In such cases, the 
necessary notice and ... hearing should follow as soon as practicable." 

In Cleveland Board of Educ. v. Loudermill, 470 U.S. 532,105 S. Ct. 1487 (1985), 
however, the Supreme Court indicated that in most cases an interim suspension 
without some sort of hearing beforehand is something to be avoided if possible. 
Loudermill was not a school case, but it indicated that, at least in the public em¬ 
ployment context, a pre-termination hearing serves as "an initial check against 
mistaken decisions." Id. at 545, 105 S. Ct. at 1495. 

95. Goss, 419 U.S. at 582-83, 95 S. Ct. at 740. See Picozzi, supra note 52, at 2158 
n.lll, in which the author indicates that judgments of whether the imminent dan¬ 
ger necessary to justify an interim suspension is present should be left to the dis¬ 
cretion of the administrator responsible for implementing the student code but 
that the administrator's decision should be reviewed as soon thereafter as is prac¬ 
ticable. 

96. See Nash v. Auburn Univ., 621 F. Supp. 948, 957 (M.D. Ala.), aff'd, 812 F.2d 
655 (fifth Cir. 1987). 

97. Speake v. Grantham, 317 F. Supp. 1253,1282 (S.D. Miss. 1971); Jones v. State Bd. 
of Educ., 407 F.2d 834, 836 (6th Cir. 1969); Givens v. Poe, 346 F. Supp. 202, 209 
(W.D.N.C. 1972); Herman v. University of S.C., 341 F. Supp. 226, 231 (D.S.C. 1971), 
aff'd per curium, 457 F.2d 902 (4th Cir. 1972); Center for Participant Educ. v. Mar¬ 
shall, 337 F. Supp. 126,136 (N.D. Fla. 1972). See also Note, supra note 17, at 379-80, 

But see Smyth v. Lubbers, 398 F. Supp. 777 (W.D. Mich. 1975) (applying an 
original, not appellate, standard of proof of clear and convincing evidence); McDo¬ 
nald v. Board of Trustees, 375 F. Supp. 95, 103-04 (N.D. Ill. 1974), aff'd, 503 F.2d 
105 (7th Cir, 1974); Long, supra note 75, at 81. 

98. Sill v. Pennsylvania State Univ., 318 F. Supp. 608,621 (M.D. Pa,), aff'd, 462 F.2d 
463 (ad Cir. 1972), [citing Universal Camera Corp. v. NLRB, 340 U.S. 474, 71 S. Ct. 
456 (1951)]. 

99. Cf. Mullins v. Secretary of Health & Human Services, 680 F.2d 472 (6th Cir. 1982). 

100. See, e.g,, Compass, 1989 Student Handbook of Allegheny College, Judicial 
System Art. VI, 2 at p. 85. 

101. See, e.g,, Baker v. Lafayette College, 516 Pa. 291,299-300,532 A.2d 399,403 (1987). 
See generally United Paperworkers Int'l Union v. Misco, Inc., 484 U.S. 29, 108 S. Ct. 
364 (1987); United Steelworkers of Am. v. Enterprise Wheel & Car Corp., 363 U.S. 593 
80 S. Ct. 1358 (1960). 


References 

Esteban v. Central Missouri State College, 415 F.2d 1077,1088-1099 (8th Cir. 1969). 

Stoner, E, & Cerminara, K. (1994). Harnessing the "spirit of insubordination": A 
model student disciplinary code. The Journal of College and University Law, 17(2), 
89-121. 


42 


The Administration of Campus Discipline ... 



Chapter II 

Distinctions Between 
the Criminal Justice System and 
the Campus Judicial Process: 
Implications for Public and Private Institutions 

Charles F. Carletta 


INTRODUCTION 

The campus judicial process differs both in purpose and function 
from the criminal process. The campus process is generally thought 
of as instructional in nature, whereas the criminal process is primarily 
designed as punitive, although some legal scholars believe it to be 
rehabilitative. 

The procedural functioning of the criminal court system is weighted 
heavily in favor of protection of the accused's rights. Their rights are 
guaranteed by statutes, such as the state penal code and criminal pro¬ 
cedure law and by the United States Constitution and those of the 
various states. Campus judicial systems are philosophically premised 
upon protection of the academic community. While judicial systems 
differ depending on whether the institution is public or private, the 
protections afforded the accused party are far less comprehensive than 
those of the criminal system. Likewise, the range of sanctions is much 
less severe and obviously does not involve incarceration. 


PROCEDURAL DIFFERENCES 
Evidence 

One of the most important elements of any judicial process is the 
set of rules that delineate the evidentiary standards to be used. Crim¬ 
inal courts must adhere to a set of formal rules of evidence, which 
are codified in statute and quite burdensome to the prosecutor. While 
the state or federal rules of evidence need not be followed in a campus 
judicial proceeding, (Esteban v.Central Missouri State College , 1967) 1 hear¬ 
say evidence, an out of court statement offered to the court for its truth 
[Federal Rules of Evidence 801(c)], should not by itself be sufficient 
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to suspend or expel a student because, among other reasons, it is nearly 
impossible to mount a cross-examination against it. 

Burden of Proof 

Additionally, different systems promulgate their own rules for 
establishing exactly how much must be proven before a favorable de¬ 
cision has been earned. This is called the "burden of proof." In a crim¬ 
inal court the charges against a defendant must be proven "beyond 
a reasonable doubt." If any reasonable doubt exists as to whether or 
not the defendant committed the crime, the defendant must be found 
to be not guilty of the offense charged; hence the need for unanimous 
verdicts for a finding of guilty in a criminal matter (iNinship, 1970). 

In campus judicial proceedings the charges against a student need 
only be proven by "substantial evidence"(Slaughter v. Brigham Young 
University, 1975). Substantial evidence is defined as "such evidence 
that a reasonable mind might accept as adequate to support a conclu¬ 
sion" ( Black's Law Dictionary, 1990, p. 1428) Some commentators like 
to suggest the campus should go up a step: from substantial evidence 
to proving the facts by a "preponderance of the evidence." 2 Most ex¬ 
perts advise not going beyond the standard of proving that it is "more 
probable than not that the incident occurred as alleged." 

Assistance by Attorneys 

The defendant in a criminal proceeding is unequivocally entitled 
to be represented by an attorney (Gideon v. Wainwright, 1963) 3 . A stu¬ 
dent, in a campus judicial proceeding, has no right to be represented 
by an attorney. In some instances, the student does, at least at a public 
university, have the right to have an attorney present to render advice, 
but not to present a defense or to conduct cross-examinations (Gabril- 
owitz v, Newman, 1978). There is no right to appointed counsel for an 
indigent student. Students ought to be advised by their own attorney 
in those situations in which they are already facing criminal charges 
for the same conduct that is the subject of the campus hearing. Coun¬ 
sel still may not participate in the campus process but may best serve 
the interests of the student by preventing an admission during the cam¬ 
pus process that can be incriminating in the subsequent criminal trial. 

Self-Incrimination 

The constitutional right against self-incrimination dictates that no 
person shall be compelled in any criminal case to be a witness against 
himself (Fisher v. United States, 1976). In a similar vein, if a student's 
testimony in a campus disciplinary matter is considered compelled, 
it will not be admissible in a later criminal proceeding. Thus the 5th 
Amendment protection can apply in a campus judicial proceeding if, 
by the rules of the campus system, students are required to testify 
or if their silence will be held against them (Furutaniv. Ewigleben, 1969). 
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The right not to be forced to incriminate oneself should be built 
into every system, public or private. Besides being a basic facet of fair 
play, it provides an appropriate educational opportunity for all students 
involved in the matter. It is important to recognize that some private 
colleges use honor codes which by their nature often negate this idea. 

Other Differences 

There are several other rights that are provided for in the United 
States Constitution and, indeed, in some state constitutions that sim¬ 
ply do not apply to campus judicial processes because of the distinc¬ 
tions that have been mentioned earlier. These include accusation by 
the indictment process (U.S. Constitution, 5th amendment) 4 , prehear¬ 
ing discovery of evidence (although I strongly recommend that all evi¬ 
dence being used against students that is in printed form be shared 
with them before any hearing), extensive use of adjournments, changes 
of venue, the right to a trial by jury (U.S. Constitution, 6th amendment) 5 , 
the right to a public trial, and the right to be protected against double 
jeopardy (Benton v, Maryland , 1969). 6 

The double jeopardy rule confuses many administrators. The con¬ 
stitutional right regarding freedom from double jeopardy directs it¬ 
self against being tried criminally more than once for the same offense. 
Since a campus judicial process is nothing more than an administra¬ 
tive process, the term is inappropriate. Administrators should refrain 
from referencing the term in any fashion except to explain why the 
term is inappropriate when applied to the campus judicial process, 
even when the same conduct on the part of the accused student can 
generate two procedures: an administrative hearing on campus and 
a criminal trial in a municipal court. 

Some Similarities 

Other facets of the criminal process can have replication in the 
campus judicial process simply by the campus system creating, pub¬ 
lishing, and asserting such features. For instance, campus systems can 
have limited subpoena power if they allow themselves to do so. All 
hearings should involve the accused's right to confront and cross- 
examine adverse witnesses. This applies certainly in a criminal pros- 
f ecution (U.S. Constitution, 6th amendment) 7 but should also apply 
in campus proceedings as one of the elements of fair play. 

Furthermore, since both the criminal system (Griffin v. Illinois , 1956) 8 
and the campus disciplinary process involve at least one element of 
appeal, there should be a free transcript of the evidentiary hearing 
available to the accused student. While most campus proceedings are 
taped, the taping should be done in a professional manner such that 
a typewritten transcript can be made from the tape and distributed 
as part of the appellate process. 
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PRIVATE VS. PUBLIC 


Introduction 

The differences between private and public educational institu¬ 
tions are becoming more difficult to articulate due to the enactment 
of affirmative social legislation such as Title VII and Title IX and the 
resultant increased attention by the courts. It is useful to set forth some 
history, analysis and specific examples of this phenomenon as it re¬ 
lates to the campus student disciplinary process. 

Background 

There is a basic legal premise founded in constitutional law that 
public institutions are subject to the authority of the government that 
created them and private institutions are protected from governmental 
control. For instance, a private institution may obtain its own perpet¬ 
ual charter of incorporation which the government is prohibited from 
impairing (Trustees of Dartmouth College v. Woodward, 1819). Private 
schools justify their existence in the marketplace of education by be¬ 
ing able to cater to interests (smaller class size, religious education, 
etc.) which their public counterparts cannot address due to legal or 
political constraints. 

Public institutions and their officers are subject to the federal and 
state constitutions in the performance of their duties whereas private 
colleges and universities and their officers are not, 9 simply because 
they are not agents of government. This distinction is due to the basic 
American concept that the Constitution was designed to limit the ex¬ 
ercise of governmental power, not affect the rights of private citizens 
generally to control the use and enjoyment of their own property. 

The Courts 

The rights of Americans to keep the influence of government out 
of their private affairs, including their campuses, has traditionally been 
protected by the federal courts. For instance, in order for a court to 
apply Section 1983 and Section 1985 civil rights protections as well 
as those grounded in the Constitution, a finding by the court of "state 
action" is required. The process of making this finding is essentially 
a matter of distinguishing the public institution from the private in¬ 
stitution, or the public portion of an institution from the private por¬ 
tion. The judicial trend since the early 1970s has been to make it less 
likely that state action will be found in any particular case. Moreover, 
although government funding is often a central consideration in the 
state action determination, it is not the dispositive factor (Rendell-Baker 
v. Kohn, 1982). 

Essentially, three approaches to the state action doctrine have ap¬ 
peared in the courts. First is the delegated power theory, whereby the 
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private entity acts as a governmental agent in performing government- 
ally delegated tasks. Second, there is the public function theory, where 
the private university or college performs a function that is generally 
considered a governmental responsibility. Finally there is the govern¬ 
ment contacts theory, under which the independent institution receives 
prestige, encouragement, and resources from its connection with gov¬ 
ernment. 

The first theory, delegated power, was relied on in Pozve u. Miles 
(1968). In that case the court determined that New York State had del¬ 
egated authority to Alfred University to operate a state ceramics school 
on campus, thus students attending the ceramics school were entitled 
to due process protections while students attending other schools within 
the university were not. The same theory failed to produce a similar 
result in Wahba v, New York University (1974). In that case, a research 
professor had been fired from a governmentally funded research pro¬ 
ject on a private college campus without being afforded even an in¬ 
formal hearing as due process would mandate. The court held that 
state action was not present because the government did not exercise 
even the slightest bit of managerial control over the project, and thus 
the professor was not entitled to due process. 

The second theory, public function, has been used infrequently 
in the education context because courts have consistently recognized 
that education has substantial roots in the private sector and cannot 
be considered solely a public function ( Rendell-Baker v. Kohn , 1982). 

The third theory, the government contacts theory, is the most ut¬ 
ilized of the three. This theory focuses not on the general state involve¬ 
ment with private institutions, but rather on state involvement in the 
particular activity giving rise to the lawsuit (Jackson v. Metropolitan 
Edison Co,, 1974). In Benner v, Oswald (1979), students at Pennsylvania 
State University challenged the process by which members of the 
university's board of trustees were chosen. In applying the govern¬ 
ment contacts theory, and noting the numerous contacts between the 
university and the state, the court held that state action was present. 

Research institutions should note that government agreements 
are obviously also government contacts and most public funding doc¬ 
uments specifically incorporate intrusive legislation as a condition of 
receipt of public money. Often, the contractually imposed mandates 
extend far beyond the department actually receiving the funds and 
permeate much of the institution's internal structure such as its per¬ 
sonnel policies and purchasing procedures. 

Courts are more likely to find state action in age, sex or racial 
discrimination cases no matter which theory is being applied. In Wil¬ 
liams v, Howard University (1976) the plaintiff raised two claims against 
Howard University, one asserting racial discrimination, the other as- 
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serting a deprivation of due process. The court, distinguishing between 
the two claims, held that although the university was the recipient 
of substantial federal funding, this was not a sufficient basis for a find¬ 
ing of state action as to the due process claim; however the federal 
funding was sufficient to demonstrate state action as to the racial dis¬ 
crimination claim. 

The Congress 

The Constitution does not offer the same protections afforded fac¬ 
ulty, staff and students at public universities to those involved in the 
private academic community. This does not mean that members of 
the private community have no recourse for a real or perceived de¬ 
privation of their rights; while the courts have been reticent to expand 
state action. Congress hasn't shared that hesitation. Certainly since 
the sixties, Americans have been given a plethora of non-constitutional 
legislative protections, which are available to members of the com¬ 
munity at private as well as public universities. 

Discipline Cases 

With all of that background in mind, the due process clause of 
the Fourteenth Amendment mandates that before students at a public 
institution are sanctioned for misconduct they are entitled to notice 
of the charges against them and a hearing opportunity (Goss v. Lopez, 
1975)1°. At such a hearing the student is entitled to present a defense, 
produce explanatory testimony, and examine the hearing report. Dixon 
v. Alabama State Board of Education (1961) has become the basic case 
for beginning the discussion of due process in the public campus dis¬ 
ciplinary system. 

Proceeding from there, additional concepts have from time to time 
been discussed by the courts. Some of these are: 

1. Right to limit the scope of regulations so as not to impinge upon 
free speech. A code must demonstrate a material and substantial 
connection with discipline (dress codes; demonstrations; hate speech) 
(Healy v. James, 1972) 11 . A disciplinary proceeding at a public insti¬ 
tution that gives rise to a defense based on the First Amendment 
is always problematical. Regulations should be carefully drafted with 
an attorney and should be thoroughly challenged before they are 
published. Since these caveats apply only to agents of the state, pri¬ 
vate institutions may choose to prohibit some assemblies and in¬ 
hibit some forms of speech on their private property—as indeed may 
any landowner within the general boundaries of each state's laws. 
Great care should be taken however to not deviate so far from pub¬ 
lic reality that not only is the educational value of the challenged 
code a fiction, but its attempted enforcement may stimulate some 
local state judge into creating new law simply on the basis of "pub¬ 
lic policy." 
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2. Right to substantial evidence as basis of decision (Esteban v. Central 
Missouri State College, 1967). Substantial evidence may be viewed 
as such evidence that a reasonable mind might accept as adequate 
to support a conclusion. Administrators should deliberately avoid 
imposing a heavy burden of proof on the system. Criminal systems 
require unanimity, administrative systems do not. 

3. Right to refuse to testify if testimony might incriminate the student 
in a criminal proceeding (even a subsequent criminal proceeding— 
remember, there is no double jeopardy) ( Furutani v. Ewigleben, 1969). 

4. Limited right to confront and cross-examine witnesses (appears to 
be implicit in the concept of a hearing, but was specifically not guar¬ 
anteed in Dixon) (Esteban v. Central Missouri State College , 1967). 

5. Limited right to have counsel present only if case is presented on 
behalf of the college by counsel (or experienced law student) (Os- 
teen v. Henley , 1993). 12 or if the student is facing related criminal 
charges in a municipal court ( Gabrilowitz v. Newman , 1978). Counsel 
does not have the right to cross examine witnesses or even partic¬ 
ipate in the process of the hearing. It is important to note here that 
no campus proceeding should be delayed pending the outcome of 
a municipal case unless, of course, campus codes require a criminal 
conviction as the basis for jurisdiction for the campus system. Ad¬ 
ministrators should take great care to avoid the nexus of a munic¬ 
ipal conviction as the only means of establishing a violation of the 
student code and should draft their codes accordingly, focusing on 
conduct rather than a conviction. 

6. Limited right to appeal. Nevertheless, there should always be an 
appellate process. It should be efficient, expeditious and confined 
to a review of the proceedings from which there is an appeal. It should 
not of itself constitute a new hearing, but may direct a new hearing 
as an appropriate resolution for an error previously committed. 

7. No right to a transcript; but if there is an appeal process, the process 
becomes tainted, if not unworkable, without a transcript. 

8. No right to an explanation of a board's decision. 

9. No right to a public hearing (in fact it would appear that the Family 
Educational Rights and Privacy Act of 1974 [FERPA] would discour¬ 
age it). 

Academic Integrity Cases 

The due process protections granted to public university students 
during hearings based solely upon academic infractions are less string¬ 
ent than those granted during misconduct hearings (Militana v. Uni - 
veristy of Miami, 1970). 13 Students are currently entitled only to notice 
from school authorities that they are deficient in meeting minimum 
academic performance ( Gaspar v. Burton, 1975). The courts have seemed 
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to reason that they are less qualified to make academic evaluations 
than are school officials. While many campuses define academic dis¬ 
honesty as a disciplinary matter, some offer an entirely different inter¬ 
nal process for adjudication of these issues. The courts may look at 
these processes differently, but will always at least hold the campus 
to the protections theoretically afforded its students by its own pub¬ 
lished procedures. 

The Contract Theory 

Students and employees of private institutions still have little pro¬ 
cedural protections in disciplinary proceedings. They are not entitled 
to the hearings or administrative reviews that are guaranteed in the 
public sector. The protections afforded are contractual in nature aris¬ 
ing from the institution's policies and the agreements to attend or work 
at the institution and abide by its published policies. 14 The governing 
rules, therefore, are the published policies as set forth in the college 
catalogue, student handbook, employee manual, tenure agreement, 
etc., and should provide for written notice of the infraction to be heard, 
a hearing with the ability to confront witnesses and review the ma¬ 
terial being presented, assistance by an advisor, and an appeal. 

The courts have traditionally protected students from actions which 
are clearly arbitrary although still within the private institution's stated 
policy (Slaughter v, Brigham Young University, 1975). Individuals are 
held only to a standard of conduct which reasonably sets forth the 
expectations of tlfve institution. In addressing construction of the con¬ 
tract between the students and university, the court in Cloud v. Trus¬ 
tees of Boston University (1983) stated that the applicable standard was 
that of "reasonable expectations—what meaning that party making 
the manifestation, the university, should reasonably expect the other 
party to give it." Private universities are required to act in the exercise 
of honest discretion based on facts within the school's knowledge (Carr 
v. St. John's University, 1962). 

Search and Seizure 

Students at a private university, unlike their counterparts at pub¬ 
lic institutions, also do not enjoy constitutional search and seizure pro¬ 
tections. While some public institutions have retained the rights for 
some health and safety inspections, generally their students enjoy full 
constitutional protection from searches without warrants. As long as 
government law enforcement officials are not directly or indirectly in¬ 
volved in the search or seizure, and university security officers have 
not been given public arrest or search powers, the private university 
is constrained only by its (contract) policy statement and so may have 
its own rules (or lack of rules) regarding searches (U.S. v. Clegg, 1975; 
People v. Zelinski, 1979). Private college students and employees also 
are not ensured of any First Amendment freedoms except as are agreed 
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upon in the contract (hate speech codes, rules of assembly, use of bul¬ 
letin boards, publication of campus newspapers, etc.) (Frisby v. Schultz, 
t 1988). 

CONCLUSIONS 

, All campuses can avoid unnecessary confusion and litigation by 
effecting some simple procedures: 

A. Promulgate clear and concise catalogues and handbooks which: 

1. clearly enunciate what conduct the college expects and what rights 
it gives; 

2. are consistent with each other [catalogue, handbook(s), resident 
life agreement, work-study document, off-campus tutorials, co¬ 
operative programs, etc.]; 

3. avoid the use of the phrases "due process" and "double jeop¬ 
ardy" and other constitutionally precise legal terms unless the 
college must or chooses to extend such rights and commits to 
possess and fund the expertise to do so; 

B. Develop and use published disciplinary codes which: 

1. are fair (notice, hearing, advisor, transcript, appeal) or are more 
than fair; 

2. are reviewed regularly so as to be current with the flexible con¬ 
cepts of fair play; 

3. protect the rights of victims as well as perpetrators (present at 
hearing, right to advisor); 

4. will not, if adjudicated, give rise to "bad law" that affects the 
entire world of academia. 
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Endnotes 

: 1. Esteban v. Central Missouri State College, 277 F. Supp. 649 (W.D. Mo. 1967). Al¬ 
though campus judicial proceedings are not bound by the Federal Rules of Evi¬ 
dence, the student is entitled to: the opportunity for advance inspection of any 
affidavits or exhibits the college intends to submit at the hearing; the opportunity 
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to present their own version of the facts, by personal statements as well as affi¬ 
davits and witnesses; the right to hear evidence against them and question (per¬ 
sonally, not through counsel) adverse witnesses, etc. 

2. "It rests with that evidence which, when fairly considered produces the stronger 
impression, and has the greater weight, and is more convincing as to its truth 
when weighed against the evidence in opposition thereto." Black's Law Dictionary 
1344 (4th Ed. 1968). 

3. Gideon v. Wainwright , 372 U.S. 335,344-345 (1963), "reason and reflection require 
us to recognize that in our adversary system of criminal justice, any person haled 
into court who is too poor to hire a lawyer cannot be assured a fair trial unless 
counsel is provided for him." And citing Powell v. Alabama , 287 U.S. 45,68-69 (1932) 
"The right to be heard would be in many cases, of little avail if it did not com¬ 
prehend the right to be heard by counsel." 

4. U.S. Constitution, 5th amendment. "No person shall be held to answer for a 
capital or otherwise infamous crime, unless on a presentment or indictment of 
a Grand Jury." 

5. U.S. Constitution, 6th amendment. "In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public trial, by an impartial jury of the state 
and district wherein the crime shall have been committed." This clause is appli¬ 
cable to the states through the Fourteenth Amendment. See also; Duncan v. Loui¬ 
siana, 391 U.S. 145, 149 (1968): "the Fourteenth Amendment guarantees a right 
of jury trial in all criminal cases which—-were they to be tried in a federal court— 
would come within the Sixth Amendment guarantee." 

6. Benton v. Maryland, 395 U.S. 784 (1969). The Double Jeopardy clause of the Fifth 
Amendment ("[N] or shall any person be subject for the same offense to be twice 
put in jeopardy of life or limb") is applicable to the state through the Fourteenth 
Amendment. 

7. U.S. Constitution, 6th amendment "... and to be informed of the nature and 
cause of the accusation; to be confronted with the witnesses against him." Pointer 
v. Texas, 380 U.S. 400, 403 (1965): "The Sixth Amendment's right of an accused 
to confront witnesses against him is a fundamental right and is made obligatory 
on the states by the Fourteenth Amendment." And citing Alford v. United States, 
282 U.S. 687, 692 (1931) the right of cross-examination is "one of the safeguards 
essential to a fair trial." 

8. Griffin v. Illinois, 351 U.S. 12, 19 (1956). "There can be no equal justice where 
the kind of trial a man gets depends on the amount of money he has. Destitute 
defendants must be afforded as adequate an appellate review as defendants who 
have money enough to buy transcripts." See also: Douglas v. California, 372 U.S. 
353 (1963). 

9. In re Civil Rights Cases, 109 U.S. 3 (1883), conduct that is exclusively private is 
not violative of the Fourteenth Amendment. 

10. Goss v. Lopez, 419 U.S. 565, 574 (1975), "the State is constrained to recognize 
a student's legitimate entitlement to a public education as a property interest which 
is protected by the Due Process clause and which may not be taken away for mis¬ 
conduct without adherence to the minimum procedures required by that clause. 

11. Healy v. James, 408 U.S. 169, 187-188 (1972). "The college, acting here as the 
instrumentality of the state, may not restrict speech or association simply because 
it finds the views expressed by any group to be abhorrent." 

12. Osteen v, Henley, 13 F.3d 221, 225 (7th Cir. 1993). Even if a student has a con¬ 
stitutional right to consult counsel ... we do not think he is entitled to be rep- 
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resented in the sense of having a lawyer who is permitted to examine or cross- 
examine witnesses, to submit and object to documents, to address the tribunal, 
and otherwise to perform the traditional functions of a trial lawyer. 

13. Militana v. University of Miami, 236 So. 2d 162 (Fla 3rd DCA 1970). Notice of 
charges and an opportunity to be heard are certainly essential to due process and 
required when a student is dropped from school for disciplinary reasons; how¬ 
ever, such is not required when the dismissal is for academic failure. 

14. The best discussion I've seen on the subject of the rights of the private college 
and its students regarding discipline is in: Stoner, E. N. II & Cerminara, K. L. (1990), 
Harnessing the Spirit of Insubordination—A Model Student Disciplinary Code, 
Journal of College and University Law, 17 (2), 89-121. 
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Chapter III 


Student Judicial Records, 

Privacy and the Press's Right to Know 


Dennis E. Gregory 


INTRODUCTION 

Since the early 1960s significant changes have occurred in the way 
students are disciplined at colleges and universities in the United States. 
Public institutions, in particular have undergone a series of changes 
which have provided students with many additional rights and have 
caused administrators of student judicial affairs at institutions to con¬ 
stantly seek to upgrade their knowledge on both student develop¬ 
ment and legal issues. 

The theory of in loco parentis yielded to a strict constitutional ap¬ 
proach to student conduct. The constitutional approach then yielded 
to a contractual approach, more reflective of the direction taken at pri¬ 
vate institutions, Student consumerism and specific state and federal 
legislation which addressed issues of race, gender, campus safety, and 
many other issues have also impacted the approaches used by insti¬ 
tutions to address student behavior. 

At this point, most enlightened institutions have relaxed the rigid 
legalistic systems of adjudication developed in the 60s or 70s and are 
moving toward systems that maintain Constitutional and legislative 
protections while offering options and making their systems more ad¬ 
ministratively based. Many institutions have begun to include med¬ 
iation and alternative dispute resolution, as part of their system. 

Since the basic due process rights for students were established 
in the 1960s and 1970s, perhaps no areas of student conduct profes¬ 
sional practice has engendered more questions than those related to 
how institutional officials deal with student conduct records. This is 
true, despite the fact that the Family Educational Rights and Privacy 
Act (1974), commonly known as FERPA, has been on the federal books 
now for over two decades. Often raised questions include: how much 
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can, or should, a judicial official tell a parent about a child's conduct 
record?; How long, and in what manner, should conduct records be 
kept by an institution?; What if a police officer arrests a student and 
the student faces both criminal and student conduct charges?; Are either 
the police or student conduct records public or protected? 

Student judicial affairs professionals are taught that the student 
conduct system is part of the student development program of the 
institution, and should be used to provide developmental opportun¬ 
ities and growth for students who violate institutional policies. In many 
cases, however, parents, the press, and society as a whole, may view 
judicial processes and records privacy as methods that institutions use 
to hide crime on campus. These constituencies may also believe that 
institutions hide treatment of college students which is more lenient 
than treatment of the general population. 

While FERPA has addressed many of the issues related to stu¬ 
dent records, a great number of issues are not addressed by the act. 
The following section of this chapter seeks to provide answers to ques¬ 
tions about many of those issues. A later section of this chapter will 
deal with recent changes to FERPA, the state of the law, as well as 
questions and challenges which are being raised by the press and oth¬ 
ers in the U.S. today regarding the impact of FERPA. 

Also in question is the act's future effectiveness in light of state 
open records, freedom of information and open meetings laws. Sug¬ 
gestions that FERPA does not really prohibit release due to its status 
as a precondition for Federal funding, suggestions by some courts that 
Section 1983 of the U.S. Code may be used as a way to challenge FERPA 
decisions, and a call for amendment to the law by the Secretary of 
Education will undoubtedly have impact for some time to come. 

STUDENT CONDUCT RECORD KEEPING 

How Long Should Records be Kept 

There appears to be no direction on the part of FERPA with re¬ 
gard to what records should be maintained by an institution. In fact, 
newly posted regulations, described below, specifically describe the 
flexibility of the act in this regard. The only specific guidance that is 
provided is that after 1974, when the act was passed, no record may 
be destroyed after a request has been made for access to that record. 
In other words, there is a prohibition against institutional staff destroy¬ 
ing material that may be part of the student's record in order to keep 
the student from gaining access to the records. 

Anecdotal information indicates that prior to the passage of FERPA 
in 1974, some deans of students and other officials may have kept lists 
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of perceived problem students or have made notations in student's 
records which were prejudicial or which violated due process rights. 

It is important for a detailed record keeping system to be devel¬ 
oped and maintained by judicial offices. Many institutions have de¬ 
veloped sophisticated computer databases for this purpose and others 
still maintain index cards and file folders on each student whose case 
is dealt with by the office. Much of how record keeping is accomplished 
by a particular institution depends on the case volume, available com¬ 
puter and other resources, and the number and sophistication of the 
staff available to work with the system. In any case, being able to find 
student records quickly and the ability to accurately determine past 
violations are critical to an efficiently run judicial affairs office. 

Accurate and efficient record keeping is also necessary in order 
for the institution to keep appropriate statistics on the number and 
type of violations which occur. Several commercially available data¬ 
bases have been developed specifically for such record keeping and 
other general-purpose databases may be adapted for this purpose. Some 
institutions have had proprietary systems developed by their own inter¬ 
nal administrative computing programs to meet the specific needs of 
their institutional systems. 

Generally, the judicial records on a particular student should be 
maintained until the student has left the institution for the final time 
due to graduation, transfer, or permanent academic dismissal. Upon 
completion of final matriculation, records related to serious violations, 
defined as those violations that result in removal from the institution 
for some period of time, should be maintained for some specified pe¬ 
riod of time. 

Anecdotal information would indicate that five years after matric¬ 
ulation is common for many institutions. After this time a summary 
of the serious violations and the related penalties may be kept in or¬ 
der to facilitate reference checks for jobs, graduate school, security clear¬ 
ances, and the like. It would appear inappropriate to keep records of 
minor violations, defined as those for which a penalty of less than re¬ 
moval from the institution, which would have little or no impact on 
future requests for information. 

Many institutions destroy all records of disciplinary violations 
and penalties after some set period since it is felt that youthful indis¬ 
cretions should not be kept to haunt adults many years later. This prac¬ 
tice would also seem appropriate in light of the allegedly "educational" 
purpose of student conduct systems, which are intended to allow stu¬ 
dents to develop and mature as citizens during their college years, 
and at most are intended to separate violators from the educational 
institution which has higher standards of behavior than society at large. 
The view of some student judicial affairs administrators and others 
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is that most records should be destroyed immediately upon gradu¬ 
ation if all sanctions have been fulfilled since the judicial process is 
meant to be an internal educational effort and should have no impact 
on post-college life. 

There is some debate as to whether a record should be kept, while 
still in school or thereafter, for those persons who are charged with 
an offense and are subsequently found not responsible for any viola¬ 
tions. While such a record would not be a violation of due process 
or other ethical standards, it appears that to maintain such records 
would violate the spirit of the purpose for judicial systems. 

Exceptions to the Rule 

Exceptions to the general policy on records maintenance would 
include records of those students who are expelled or permanently 
dismissed from an institution, records of persons who are indefinitely 
suspended from an institution and must complete some tasks before 
possible reinstatement, and those who leave the institution prior to 
adjudication of serious charges or with uncompleted disciplinary sanc¬ 
tions. In these cases it would appear appropriate to maintain the en¬ 
tire student record permanently. 

What Records Should Be Kept? 

A student disciplinary record should, at a minimum, include the 
following for all serious charges: 

1. A copy of the letter which notifies the student of the charges and 
the proposed hearing; 

2. Copies of any evidence that was used as part of the hearing process 
as well as an audiotape and/or a transcript of the hearing; 

3. A notice of the finding of the person or body who hears the charges 
(If a decision of responsibility for one or more violations is found. 
This should include the sanction that is imposed.); 

4. Any material related to appeals which result from the case and 
changes which may result related to the finding or the sanction; and 

5. A notice that the student has completed any assigned sanction, or 
has left the institution before sanction completion. 

Items that should not be a part of the disciplinary record include 
the following: 

1. Notes made by the investigator of the incident which are not part 
of the record of the hearing; 

2. Any notes made by the board or hearing officer during the hearing 
process or deliberations. 

3. Any material which is not relevant to the charges which are dealt 
with in the hearing or appeal process (i.e. notes from others regard- 
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ing their opinions about the case, material about other students who 
are not directly related to the case); and 
4. Any material that is relevant to the student but not his or her ju¬ 
dicial history (i.e. class schedules, academic material from courses, 
etc). 

As described above, the proper development and maintenance 
of student conduct records is essential to the appropriate operation 
of a judicial programs office. It is also essential so that students and 
others seeking access to these records will not be provided with irrel¬ 
evant and potentially illegal information. FERPA provides mechanisms 
by which these records can be accessed by students and parents and 
it is essential that only those records that are relevant are included 
among those provided. In the material to follow, the development and 
appropriate implementation of the law are described. 

THE FAMILY EDUCATIONAL RIGHTS AND PRIVACY ACT 

The Family Educational Rights and Privacy Act was ratified by 
Congress in 1974 after introduction by Senator James Buckley of New 
York and Senator Claiborne Pell of Rhode Island, as part of the Higher 
Education Amendments of 1974. This legislation was not passed in 
the normal manner for such laws (i.e. through the committee process), 
but was instead introduced on the floor of the Senate in August of 
1974. It became clear almost immediately that there were problems 
with the law and amendments were introduced by Senator Buckley 
in December of 1974. (Lowery, 1995) The two primary purposes for 
the law are: 

1. To guarantee parents of students under the age of 18 who are en¬ 
rolled in elementary or secondary schools access to student educa¬ 
tion records, and to provide similar access to any student enrolled 
in institutions of post secondary education, and; 

2. To limit access by others to these records without the consent of 
the student and/or parent (Congressional Record, 1974). 

In the original version of the law, a "laundry list" of records that 
were to be covered by the act were included. Among that list were 
",.. verified reports of serious and recurrent behavior patterns." (1974 
U.S. Code Cong, and Admin. News, 2133). This indicates Congressional 
intent to include disciplinary records as protected by the law. In the 
amendments to the law passed in December 1974, Congress substituted 
the term "education records" for the list previously identified " (6794). 

It appears that the primary impetus for passage of the law was 
to assure that parents of elementary and secondary students had ac¬ 
cess to test scores and other material sometimes entered into records 
by teachers and school administrators, and then denied to parents of 
these students. Limitations of access and the inclusion of post second- 
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ary education became part of the law's focus during debate on the 
floor of the Senate. 

Upon passage of the act in 1974, higher education officials raised 
an outcry. Complaints of unnecessary federal intrusion were often heard 
during that period. Twenty years of experience with the law, however, 
has now shown that the impact of the law has been benign at worst 
and in most cases positive. The Family Policy Compliance Office of 
the Department of Education, and its director LeRoy Rooker, have made 
FERPA a model for the proper implementation of federal law. 

Amendments to FERPA 

FERPA has been amended several times since its original passage 
in 1974. Most relevant of those amendments are the following: 

Higher Education Amendments of 1992. In the Higher Education 
Amendments of 1992 (1992) the law was changed to accommodate 
court decisions rendered in the cases Bauer v . Kincaid (1991) and Stu¬ 
dent Press Law Center v. Alexander (1991) which dealt with the ques¬ 
tions of whether campus police records were protected by FERPA. 
According to the Amendment, "(ii) records maintained by a law en¬ 
forcement unit of the educational agency or institution that were created 
by that law enforcement unit for the purpose of law enforcement" are 
not protected by the act. 

This change was prompted by the work of the Student Press Law 
Center and other groups of journalists and came as a result of increased 
fear that institutional officials were hiding campus crime. This change 
has provided salutary results and has been supported by higher ed¬ 
ucation professional associations including the Association for Student 
Judicial Affairs (Bennett, 1995). 

The Student Right to Know and Campus Security Act. The Stu¬ 
dent Right to Know and Campus Security Act was passed by Con¬ 
gress in 1990. This law was also a result of concern that campus crime 
was on the increase and that victims of crimes of violence and of sex¬ 
ual assault, in particular, were not being adequately supported and 
kept informed, and that campus officials were using student conduct 
systems to hide these crimes. (Bennett, 1995) 

According to regulations published to implement the amendment 
of FERPA: 

Nothing in this section shall be construed to prohibit an insti¬ 
tution of post-secondary education from disclosing, to an alleged 
victim of any crime of violence (as that term is defined in Section 
16 of Title 18), the results of any disciplinary proceeding conducted 
by such institution against the alleged perpetrator of such crime (20 
U.S.C. Section 1232g.(b) (6) 1993). 

In addition. The Student Assistance General Provisions indicate: 
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Both the accuser and the accused shall be informed of the out¬ 
come of any institutional disciplinary proceeding brought alleging 
a sex offense. Compliance with this subsection does not constitute 
a violation of the Family Education Rights and Privacy Act (20 U.S.C. 
1232g). For the purposes of this paragraph, the outcome of a disci¬ 
plinary proceeding means only the institution's final determination 
with respect to the alleged sex offense and any sanction that is im¬ 
posed against the accused (30 CFR Section 668.47(a)(12)(vi), 1993). 

This means that an institution may notify the victim of a crime 
of violence of the results of a disciplinary proceeding and must notify 
the victim of a sex offense of the results of a disciplinary hearing against 
the alleged perpetrator. Such notifications will not be a violation of 
FERPA (Bennett, 1995). 

COURT CHALLENGES TO FERPA 

In addition to the changes to FERPA which have resulted from 
various amendments, there have been several court cases over the years 
which have impacted the enforcement of FERPA in post-secondary 
education and student judicial affairs. Each of these cases, except one, 
raise issues related to state open meetings laws and FERPA. Two cases 
raise the issue of whether FERPA actually prohibits the release of rec¬ 
ords, The most specific to the issues described above are those that 
have challenged the act's restriction on the release of judicial records. 
These latter cases have occurred in Georgia, Louisiana, and Oklahoma. 

Student Bar Association Board of Governors, etc. v. Byrd 

In Student Bar Association Board of Directors, etc. v. Byrd (1977) the 
student bar association of the University of North Carolina School of 
Law challenged the right of the faculty of the school to close its meet¬ 
ings. Upon appeal, the Supreme Court of North Carolina indicated 
that the faculty of the school was not a body covered by the North 
Carolina Open Meetings Law, and thus, could close its meetings. One 
argument raised by the state in defense of meeting closings was that 
student records might be discussed there, and that such records were 
protected from release by FERPA, The court dismissed this particular 
claim by noting: 

The Buckley Amendment does not forbid such disclosure of infor¬ 
mation concerning a student and, therefore, does not forbid opening 
to the public a faculty meeting at which such matters are discussed. 
The Buckley Amendment simply cuts off Federal funds, otherwise 
available to an educational institution that has the policy or practice 
of permitting the release of such information, (p, 419) 

The court went on, however to indicate: 

Of course, a violation of the Buckley Amendment could well result, 
not only in termination of any otherwise available federal financial 
aid to the School of Law but also in the termination of any such aid 
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to the entire University ... the possibility that all further Federal 
financial aid to the entire University of North Carolina, including 
its component institutions, may be jeopardized by an interpretation 
of the Open Meetings Law making it applicable to meetings of the 
faculty of the School of Law is an additional reason for care in so 
construing the Open Meetings Law. (p. 420) 

Subsequent to this ruling the institutions of the University of North 
Carolina system did continue to interpret the Open Meetings Law to 
allow faculty meetings and other functions such as student judicial 
hearings to be closed as exceptions to the law. This implies that while 
a strict interpretation of FERPA does not state a prohibition of release, 
the impending loss of federal funds would so damage the institution 
that enlightened public policy would prohibit such release as part of 
an open meetings law. 

Red and Black Publishing Co. v. Board of Regents 

In Red and Black Publishing Company v. Board of Regents (1993) the 
student newspaper at the University of Georgia sued the university 
to gain access to the results of a judicial hearing against a fraternity 
accused of hazing. The Supreme Court of Georgia eventually ruled, 
among other things, that FERPA did not cover judicial records, and 
that both judicial hearings and judicial records should be open to the 
public as a result of the Georgia open records and open meetings laws. 

In a related development which came later in the pursuit of open 
meetings at the University of Georgia, an attorney general's opinion 
(1989) was cited by Peter D. Brown (personal communication, May 
8,1996), associate director of judicial affairs, as being the impetus which 
has opened the deliberations of hearing boards at Georgia to public 
scrutiny. According to Brown, "The Legal Affairs Office consulted the 
Attorney General's Office and was told that deliberations must be open 
as no applicable exemptions are listed in the Open Meetings Act. The 
AG's Office referenced an Attorney General's Opinion that dealt with 
the State Ethics Commission closing meetings after hearing evidence 
(89-6)" (1). 

The "Red and Black" case appeared to be the opening salvo by 
the Student Press Law Center and other media organizations in an 
attempt to open judicial records at institutions across the country. The 
decision of the court and the subsequent decision by the Attorney Gen¬ 
eral of Georgia appear to be in direct opposition to decisions elsewhere 
in the country. 

Shreveport Professional Chapter of the Society of 
Professional Journalists v. 

Louisiana State University in Shreveport 

In SPJ v . LSU Shreveport (1994) the editor of the LSU student news¬ 
paper, supported by the local chapter of the Society of Professional 
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Journalists, sued the university to gain access to judicial records in 
a case in which student government officials were charged with mis¬ 
appropriating funds from a textbook sale. Judge Scott Crichton ruled, 
in the District Court of Caddo Parish, that while the Louisiana open 
records law did cover these records, that both the Louisiana Consti¬ 
tution's right to privacy and FERP A required that the university keep 
the records private. Judge Crichton indicated that the loss of federal 
funds which may result from the release of student conduct records 
was indeed a restriction against release under FERP A. SPJ filed an 
appeal in this case but withdrew their appeal prior to its hearing on 
the merits of the case. This decision would appear to echo the decision 
in North Carolina. 

The decision in this case appears to have been quite a surprise 
to many commentators who believed that the journalists would roll 
through state courts gutting the protections put in place by FERP A. 
As of this writing, no further suits have been filed by media organ¬ 
izations since the decision in this case. 

Stephen Selkirk v. University of Oklahoma et. al 

In Selkirk v. University of Oklahoma (1994) a group of students des¬ 
ecrated a teepee which had been erected to celebrate Native American 
Awareness Week. One of the students in the teepee during the pro¬ 
cess sued to gain access to the results of a disciplinary hearing held 
against students who committed the damage. Selkirk alleged that he 
was a victim of a crime of violence and should, thus, have access to 
the decision. The district court ruled that Selkirk was not a victim of 
a crime of violence and that as a result, FERPA prohibited the release 
of these records. 

Eastern Connecticut State University v. 

Freedom of Information Commission 

The most recent case dealing with FERPA and student judicial 
hearings occurred in Connecticut. In Eastern Connecticut State Univer¬ 
sity v. Freedom of Information Commission (1996) a faculty member who 
had brought charges against a student which were heard in an open 
hearing sought to acquire a copy of the tape recordings of the hearing. 
He was refused a copy of the tape and filed a complaint with the Free¬ 
dom of Information Commission. The commission ruled in his favor 
and the university appealed to the circuit court in Hartford. 

The court ruled that the recordings should be produced since 
FERPA restrictions were "merely a precondition for federal funds" 
(1174) and not a prohibition of release, and that the Connecticut Free¬ 
dom of Information Law covered student judicial hearings. The court 
cited the North Carolina case described above without reference to 
the public policy implications. 
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This case clearly confirms the legal maxims that bad cases make 
bad law. The facts that the student judicial case was heard in an open 
hearing and that the faculty member in question should have been 
defined as having a legitimate educational interest, should have pro¬ 
hibited this case from ever leaving the campus. It is anticipated that 
the Connecticut Freedom of Information Law may be amended to ex¬ 
clude student judicial hearings as a result of this case and the public 
policy implications of this decision. 

The federal courts have not yet dealt with the issues raised above. 
How these courts would deal with the issues of state versus federal 
law and the limitations placed upon FERPA as "merely a precondi¬ 
tion for federal funds" (1174) is unknown. It is this author's opinion, 
however, that the state court decisions that limit the application of 
FERPA would be overturned. 


THE DEPARTMENT OF EDUCATION AND FERPA 

1996 Final Regulations for FERPA Implementation 

On March 14,1996 the Department of Education issued a Notice 
of Proposed Rulemaking (1996) which solicited comments on proposed 
changes to FERPA. These proposed changes encompassed a variety 
of issues including, but not limited to: the broadening of the defini¬ 
tion of "records" to include "computer media"; changes in the man¬ 
ner by which institutions must notify parents and students of their 
rights under the act; disclosure of records to juvenile justice systems; 
and disclosure of records pursuant to court orders and subpoenas. 

The items of most direct importance to student judicial officers 
were clarifications about release of disciplinary records to those with 
a "legitimate educational interest in the behavior of the student" (p. 
10665) and release of record information to officials in other institu¬ 
tions which maybe necessary to protect a "safe school environment" 
(p. 10665). 

Final Regulations regarding these issues were released by the De¬ 
partment of Education on November 21, 1996 (1996). The regulations 
made explicit reference to the fact that institutions had the right to 
maintain, and disclose under certain restrictions, disciplinary records 
of students. In response to questions regarding whether there was a 
legal obligation under FERPA to release information regarding a stu¬ 
dent who might pose a "significant risk," the regulations indicate that 
there is no legal obligation to do so. As a result, no liability would 
attach to institutional officials who fail to do so. The regulations also 
chose not to define a single standard as to what a "significant risk" 
would be, but to allow individual institutional officials to do so. 
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1995 Final Regulation for FERPA Implementation 

In August of 1993 The Department of Education issued a Notice 
of Proposed Rulemaking (1993) which solicited comment on potential 
changes in FERPA regulations. In order to collect further comments 
the Department issued a "Second Notice of Proposed Rulemaking" 
(1993) in December of 1993. After collecting comments from a wide 
variety of journalists, professional associations, educational institutions, 
and others the Department issued its "Final Regulations" (1995) re¬ 
garding FERPA on January 17, 1995. 

In these regulations the Department of Education clarified a num¬ 
ber of issues related to "law enforcement records," clarified how a 
"law enforcement unit" is defined at an institution of post-secondary 
education, and reiterated that student conduct records are, in fact, pro¬ 
tected under FERPA. 

The Secretary of Education's Letters to Congress 

At the time of the issuance of these regulations. Secretary of Ed¬ 
ucation Riley wrote a letter to the ranking majority members of the 
Senate Committee on Labor and Human Resources and the House of 
Representatives Committee on Economic and Educational Opportun¬ 
ities (1995) in which he indicated: 

In contrast to law enforcement unit records, the Department has 
been legally constrained to treat the records of a disciplinary action 
or proceeding as "education records" under FERPA, that is, subject 
to inspection and review by parents and eligible students and pro¬ 
tected against non-consensual disclosure except in statutorily spec¬ 
ified circumstances, ... (Riley, 1995, p. 2) 

The Secretary goes on to say: 

Although we think it is clear that the definition of "education 
records" includes student disciplinary records, it is also the case that 
crime on our nation's college campuses and in our elementary and 
secondary schools has escalated since 1974 when FERPA was enacted. 

In light of this development and the ongoing public and media at¬ 
tention to the issue, we believe that the various competing interests 
need to be identified and balanced in the legislative forum. The Con¬ 
gress may find that public access to disciplinary records concerning 
criminal and other nonacademic misconduct is an appropriate re¬ 
sponse to the problem of maintaining safe college campuses, (p. 2) 

The Secretary concludes: 

In any case, I would like to propose that the Department work 
with Congress to help resolve these disputes, including assisting Con¬ 
gress in drafting an appropriate FERPA amendment to address the 
issue of nonconsensual disclosure of student disciplinary records. 

(p. 3) 

Thus, it is clear that Secretary Riley posits a desire for Congress 
to readdress the issue of FERPA's application to student disciplinary 
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records. As of this writing neither the House or the Senate have ad¬ 
dressed this issue. 

Model FERPA Implementation Materials 
by the Department of Education 

In April 1995 the Department of Education issued a revised set of 
documents intended to assist institutions to develop and or revise pol¬ 
icies and procedures for implementing FERPA. These documents in¬ 
clude: 

1. Student Records Policies and Procedures for State University which 
is "a model for colleges and universities to use in meeting the require¬ 
ments of Section 99.6 of the regulations implementing the Family Ed¬ 
ucational Rights and Privacy Act of 1974" (1995). This document is 
a detailed guide to the requirements of the regulations and the ways 
in which institutions may develop policies correctly. 

2. FERPA Model which is "a guide for the person, office, or task force 
making plans to develop an institutional compliance model" (1995). 
This is a planning outline that provides a step-by-step process for model 
development. 

3. Model Notification of Rights Under FERPA, which is a one-page 
form letter which may be used by institutions to notify students of 
their FERPA rights (1995). 

These documents and other information related to FERPA may 
be obtained by contacting: 

Ellen Campbell, Family Policy Compliance Office 
Office of Management, U.S. Department of Education 
600 Independence Avenue, S.W. 

Washington, D.C. 20202-4605 

Telephone: (202) 260-3887 • TDD Service 1-800-877-8339 • FERPA@ed.gov 

POINTS AND ISSUES TO REMEMBER ABOUT FERPA 

1. There is no right to private action under FERPA—This means that 
a student whose rights have allegedly been violated under FERPA 
may not sue based upon the law itself. The method of remedy devel¬ 
oped by the Department of Education has been to file a complaint with 
the Department after which an investigation would potentially ensue. 
A decision as to whether a breach has occurred would be made, a search 
for a means to resolve any problems would be attempted, and the gov¬ 
ernment, if appropriate, would impose a penalty. The primary pen¬ 
alty that is described in the Act is the loss of federal funds by the 
offending institution. 

While this is true, several Federal courts (Lewin, 1996; Doe, 1996; 
Belanger, 1994; Brown, 1994; Obersteller, 1994; Umstead, 1994) have, in 
the last three years, allowed impacted parents and students to sue un- 
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der a section of the Civil Rights Act of 1871 (42 U.S.C. §1983) in order 
to dispute alleged violations of FERPA. Section 1983 provides: 

Every person who, under color of any statute ... of any State 
... subjects, or causes to be subjected, any citizen of the United States 
or other person within the jurisdiction thereof to the deprivation of 
any rights, privileges, or immunities secured by the Constitution and 
laws, shall be liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress. 

Thus, officials at public institutions must be aware of this potential 
threat of suits where none existed prior to 1994. An excellent discus¬ 
sion of the four 1994 cases noted above is included in the Winter 1996 
issue of The Journal of College and University Law. A discussion of the 
application of Section 1983 as it applies to FERPA, a description of 
the other cases noted, as well as a detailed description of issues related 
to hearing rights under FERPA are included in an article by Baker (1997) 
in the Education Law Reporter. 

2. Students at colleges and universities gain standing for FERPA pro¬ 
tection, rather than their parents, even if they are under 18 years of age. 

3. Parents may gain access to student records, if institutional regula¬ 
tions permit it, as long as they can certify that the student is "depen¬ 
dent" as defined by IRS regulations. A copy of the parent's income 
tax form for the most recent year showing the student as a dependent 
is appropriate proof. 

4. If a student is listed as a "dependent" of one parent in a family of 
divorce, then both parents may have access to student records. 

5. The Student Right to Know and Campus Security Act has amended 
FERPA to allow the institution to make the victim of a crime of vi¬ 
olence aware of the judicial action taken against a perpetrator and re¬ 
quires an institution to make the victim of a sexual assault aware of 
the judicial action taken against a perpetrator. 

6. If an institution wishes to do so, they may notify students each se¬ 
mester, at registration, of their opportunity to prove that they are in¬ 
dependent students. If students fail to do so, the institution may assume 
that they are dependent for parental notification purposes. The op¬ 
posite is also true. The institution may assume that all students are 
independent unless the students say that they are not, or the parents 
provide tax forms. 

7. The institution may determine that anyone from the president to 
resident advisors have a "legitimate educational interest" to access 
student " education records." Care should be taken, however, to as¬ 
sure that such decisions are not made in arbitrary or capricious ways. 

8. Institutional "law enforcement" records are not protected by FERPA. 
"Education Records" are protected by FERPA and investigations con- 
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ducted by police for purely educational (read student conduct) rea¬ 
sons are defined as education records. 

9. Only institutional officials may violate FERPA. Student newspa¬ 
pers, unless they are acting as an agent of the institution, cannot vi¬ 
olate FERPA, although they may face libel and other potential charges 
for release of records, etc. 

10. Independent institutions as well as public institutions are covered 
by FERPA. In most states independent institutions are not covered 
by state open meeting, open record and freedom of information laws. 

11. Some states' open records laws, etc. specifically exempt "education 
records," while others do not. 

12. For the purposes of FERPA and legal challenge, cases of cheating, 
plagiarism and other forms of academic dishonesty are "behavior" 
issues rather than "academic" issues. This is true despite media or¬ 
ganizations attempts to separate the two for notification purposes, pre¬ 
sumably in order not to raise "academic freedom" issues among faculty. 

13. The institution, whenever possible, should reach an agreement with 
local law enforcement officials about what types of cases the local of¬ 
ficials wish to be referred to the prosecutor for action. They should 
also agree about which cases should be dealt with on campus through 
student conduct hearings alone. This is not intended to hide crime, 
but merely to keep minor cases from clogging up the courts. This may 
also be used to deal with violations of institutional policy that may 
also be potential violations of the law but which, due to different stan¬ 
dards of proof, etc. may be more effectively dealt with on campus. 
No criminal activity that occurs on campus and/or is committed by 
college students should be withheld from local law enforcement of¬ 
ficials. Hiding such cases creates unacceptable institutional liability 
and is ethically questionable at best. 

CONCLUSION 

Recently issued federal regulations and statements from the Sec¬ 
retary of Education reinforce the interpretation that FERPA prohibits 
institutions of higher education from releasing the records of student 
judicial actions, except in limited circumstances, without the permis¬ 
sion of the student. Two of four recently decided court cases have also 
upheld this interpretation of the law while two have indicated that 
FERPA does not restrict release of records but is merely a funding 
precondition. Thus for the moment, except in Georgia and Connecti¬ 
cut, the interpretation that student judicial records are protected from 
release by FERPA is the law of the land. 

The Secretary of Education's challenge to Congress; and the stu¬ 
dent and professional media's desire to have access to student judicial 
records; do indicate that while the battle may have been won, the war 
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may not be over, It would appear that FERPA, as a federal law, would 
take precedence over state open records and open meetings laws, thus, 
this author would posit that should such a challenge reach the federal 
courts, these state laws will have little future impact on the interpre¬ 
tation of whether records should be released or hearings opened. 

Of further concern, however, is whether media organizations will 
begin to pressure Congress to change FERPA to remove the current 
restrictions on release of student judicial records, and whether Con¬ 
gress may see this as both a means to reduce campus crime and a media 
benefit. While the media have not yet begun their assault on Congress, 
and Congress has not dealt with this issue as a result of other prior¬ 
ities, the higher education community in general and the student af¬ 
fairs profession in particular, must be attentive to efforts to begin this 
process. 

Of additional concern to judicial affairs professionals is the poten¬ 
tially increased use of "Section 1983" as a route to bring suit for al¬ 
leged FERPA violations, when no such right to action was originally 
provided under the act. Two of the six cases noted above involved 
colleges (Lewin, 1996 and Brown , 1994). To this point the cases have 
resulted in findings against institutions or school districts only on very 
limited bases and with benign results. Such judicious handling of cases 
by the courts is, however, not guaranteed in the future. 

Student judicial programs should be used as part of the educa¬ 
tional program of a college or university in order to assist students 
to become better citizens and to live up to higher standards of con¬ 
duct than those expected of the general population. Release of student 
judicial records to the media may have a perceived societal benefit 
in the short term, but the negative impact which such action would 
have on the climate of the campus would chill reporting of crime and 
other violations of institutional policy rather than decrease its occur¬ 
rence. Students will not be willing to face a potentially poorly pre¬ 
pared student press nor a tabloid type professional journalist seeking 
to sensationalize an unfortunate injury to a fellow student or other 
violation of institutional policy. 

As noted elsewhere in this monograph, student judicial affairs 
is an administrative activity which has as its primary purposes the 
enforcement of institutional rules and policies and the educational de¬ 
velopment of the institution's students. FERPA serves as recognition 
of that fact in its requirements that such records, like other educational 
records, may not be released. This is as it should be. 

EPILOGUE 

There is no greater testimony to the importance of the Family Ed¬ 
ucational Rights and Privacy Act (1974) than what has occurred with 
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regard to the act since this chapter was begun. Despite several addi¬ 
tions and updates which have been included in the body of the chap¬ 
ter above, change continues. Thus, described below, are recent activities 
in the Congress, the courts and the Department of Education related 
to the act. 

Congress 

On February 12, 1997, Congressman John J. Duncan, Jr. and Con¬ 
gressman Charles E. Schumer introduced H.R. 715, known as the Ac¬ 
curacy in Campus Crime Reporting Act of 1997 (hereafter ACCRA) 
which had been developed by a collection of journalists organizations 
and "victims rights" groups with the reported intent, "to close loop¬ 
holes in campus crime reporting laws (1997, 1). The bill is currently 
pending in the Postsecondary Education, Training and Lifelong Learn¬ 
ing Subcommittee of the Education and Work Force Committee of the 
House. The subcommitte heard testimony on the bill in July 1997 and 
there has been intense lobbying, debate and discussion on both sides 
of the issues as to the value of the bill and some of its provisions. 

Major provisions of the bill include the following: 

1. Adds to the list of those persons who must report crime statistics 
for use within the annual report required by the Campus Security 
Act (1990). Also requires that crime statistic categories agree with 
the Uniform Crime Reporting standards used by the FBI. Requires 
each school to submit these statistics to the Department of Educa¬ 
tion for inclusion in a national annual report. 

2. Requires every federally funded institution to maintain a log of all 
alleged crimes which occur on campus and to make this log public 
within twenty-four (24) hours. Requires that the names and addresses 
of all persons charged be included and allows the inclusion of the 
names and addresses of witnesses, etc. 

3. Requires that all campus disciplinary proceedings and records which 
involve alleged violations of the law be open. 

4. Indicates specifically that records of "criminal misconduct" dealt 
with by campus judicial processes are not protected "education re¬ 
cords" as described in FERPA. 

5. Lays out a minimum sanction of loss of one percent (1%) of federal 
funding for each act of non-compliance with the law. 

As noted above, there has been intense debate regarding this bill. 
Of particular concern to judicial officers is the provision opening hear¬ 
ings and records, as well as the inclusion of some categories of indi¬ 
viduals in the reporting mechanism. 

Several amendments to ACCRA have been proposed by those op¬ 
posed to portions or all of the bill. Recent speculation is that Con- 
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gressman Schumer will propose a substitute bill which may be more 
acceptable to higher education officials. 

The Courts 

In January 1997, the editor of the student newspaper at Miami 
University in Ohio filed suit before the Supreme Court of Ohio asking 
for the release of records of the Miami University Disciplinary Board 
(1997). The Miami Student argued that the university, by failing to re¬ 
lease the requested records, violated the Ohio Public Records Act (1997). 
The university, on the other hand, argued that such a release violated 
FERPA. On July 9, 1997, the Supreme Court of Ohio, citing the Red 
and Black case from the University of Georgia, decided in favor of the 
plaintiff newspaper and ordered the release of the records. 

Subsequently, the Attorney General's Office in Ohio, in response 
to the decision by the Ohio Supreme Court, filed a writ of certiorari 
before the Supreme Court of the United States. In a summary dispos- 
tion memo on December 8, 1997 the Court denied the petition for cer¬ 
tiorari (1997) thus leaving the Ohio decision in force. 

The Department of Education 

After the decision by the Supreme Court of Ohio, requiring Mi¬ 
ami University to release the records of judicial hearings to the stu¬ 
dent newspaper, Mr. LeRoy Rooker, Director of the Family Compliance 
Office of the Department of Education, wrote a letter to James C. Gar¬ 
land, president of Miami. In his letter (1997), Rooker informed Pres¬ 
ident Garland that by releasing these records with information which 
might identify individual students, the university may be violating 
FERPA and thereby risk losing its federal funds. This, of course, put 
the university in the position of violating either the federal law or the 
decision of the state supreme court, no matter which way they chose 
to proceed. This resulted in the petition for certiorari to the United States 
Supreme Court described above. 

On January 23,1998, the deadline by which Miami University was 
required to release the student disciplinary records to the student news¬ 
paper, the Department of Education filed a complaint in the U.S. Dis¬ 
trict Court in Columbus, Ohio (1998). This complaint asked the court 
; to enjoin Miami from releasing these records since to do so would al¬ 
legedly violate FERPA and would cause "irreparable harm to the stu¬ 
dents who legitimately expect privacy and confidentiality in their 
school's on-campus disciplinary process" (1998), 

This saga is by no means ended. While the court issued a tem¬ 
porary injunction to avoid the release of records, a hearing on the com¬ 
plaint has not, as of this writing taken place. Thus, it appears that there 
will be no respite or final decision regarding a piece of legislation passed 
in 1974 in the foreseeable future. 
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Part Two 


Student Conduct Issues 




Chapter IV 

Adjudicating 

Campus Sexual Assault Cases 


Patricia S. Terrell 


In recent years, most college judicial proceedings involving the 
adjudication of sexual assault cases have been vilified in the popular 
press. Depending on the writer's and the reader's perspective, the pro¬ 
ceedings appear to be flawed and biased toward either the 
survivor/victim or the accused. Comments from members of the le¬ 
gal profession, notably district attorneys, focus on the inadequacy of 
college judicial proceedings to adjudicate such cases citing the lack 
of legal training of judicial officers, the absence of judicial safeguards 
for the accused routinely available in the courts, and the limited role 
of attorneys in campus judicial cases, just to mention a few. 

However, even though few survivors/victims choose to file charges 
through the campus judicial system, even fewer choose to file charges 
in the criminal courts. And in no way should adjudication of a cam¬ 
pus sexual assault prevent or discourage the victim/survivor from 
pursuing concurrent charges in the criminal and/or civil courts. The 
student judicial system is not a substitute for the criminal and civil 
courts but an additional alternative for survivors/victims when the 
accused is a college student. 

All of the criticisms notwithstanding, sexual assaults and acquain¬ 
tance rape are violations of law and student codes of conduct. Uni¬ 
versities cannot ignore their responsibility to provide a safe environment 
where all students are free to pursue their educational goals. Although 
research reports vary on the magnitude of the problem of sexual as¬ 
sault on college campuses, it is widely assumed that sexual assault 
is the most underreported crime on campus and violation of student 
codes of conduct. Colleges must provide a means of holding students 
accountable for violations of their own student codes. Although some 
cases adjudicated by campus judicial systems involve male students 
as survivors/victims, the overwhelming majority of survivors/victims 
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are female. When a student is sexually assaulted, whether by a stranger 
or an acquaintance, the student has several options. The student may 
choose to: (a) file criminal charges through the legal system; (b) file 
civil charges through the legal system; (c) file charges through the cam¬ 
pus judicial system; (d) file concurrent charges through all three; and 
(e) mediation. For those survivors/victims who do not choose to file 
charges through the judiciary, mediation provides "benefits that hear¬ 
ings based on legal models cannot" (Sisson and Todd, 1995, p. 263). 

Mediation can provide "the survivor/victim an opportunity to 
confront the accused in a safe environment and to regain a feeling of 
control in her life. At the same time, it allows the accused a chance 
to examine his behavior with less need to be defensive" (Sisson and 
Todd, 1995, p. 264), (For a discussion on the procedures and condi¬ 
tions for mediation in sexual assault cases and its use on a specific 
campus, see Sisson and Todd, 1995.) Of course, survivors/victims may 
also choose to do nothing. 

Although campus sexual assault cases continue to be the most 
underreported crime occurring on college campuses, the Chronicle of 
Higher Education reported that forcible sex offenses increased 3.1% at 
796 campuses which responded to a 1995 survey (February 3, 1995). 
Authorities are unsure whether the actual number of sexual assaults 
has increased or whether more survivors/victims are coming forward 
to report them as a result of heightened media attention and better 
educational programming at the secondary and collegiate levels. Re¬ 
gardless of the reason, an increase in reported sexual assaults may 
effect an increase in adjudication through the campus judicial system. 

Adjudicating sexual assault cases, regardless of the venue in which 
the charges are heard and whether the accused is a stranger or an ac¬ 
quaintance of the survivor/victim, is especially problematic for a va¬ 
riety of reasons: (a) usually there is no physical evidence of the sexual 
assault, e.g., a rape kit test; (b) the assault may be reported weeks or 
months afterward, thwarting the timely collection of testimony and 
evidence; (c) there are often no witnesses to the actual incident; (d) 
witness statements on the behavior and actions of the survivor/victim 
and accused prior to and following the incident may be contradictory; 
(e) one or both parties may have been drinking alcohol thus affecting 
their memory and perceptions of the incident; and (f) the survivor/ 
victim may have "frozen" in fear preventing her from physically or 
verbally expressing her non-consent while the accused may not have 
verbally asked for consent and interpreted the survivor/victim's si¬ 
lence and inaction as consent. 

Burling (1993) notes that in some states, the "lack of objection 
by a woman is not evidence of consent" (p.14) while in other states, 
if a woman is responsive and doesn't communicate her objections, it 
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is not a sexual assault. As a result, it is usually difficult to ascertain 
the facts from the evidence and testimony in these cases. The result¬ 
ing decision is often based on who is the more credible and believ¬ 
able, the survivor/complainant or the accused. 

In recent years, Congress and many state governments have at¬ 
tempted to ensure that survivors/victims and the accused, to a lesser 
extent, are afforded essential rights in the adjudication of their cam¬ 
pus sexual assault cases. The Crime Awareness and Campus Security 
Act of 1990 requires collection and reporting of sex offenses, including 
forcible and non-forcible rape and sexual assault. The Higher Educa¬ 
tion Amendments of 1992 (Public Law 102-325) outline general require¬ 
ments for adjudicating sexual assault cases, including: (a) the 
development of a sexual assault policy; (b) procedures for reporting 
a sexual offense; (c) educational programs to heighten awareness; (d) 
identification of possible sanctions assessed against a student found 
guilty or responsible of a sexual offense; (e) procedures for a campus 
judicial hearing; (f) making sure the complainant is aware of their right 
to notify law enforcement personnel; (g) availability of counseling ser¬ 
vices for survivors/victims; and (h) offering options in having the 
complainant's class and housing assignments changed if they are rea¬ 
sonably available (Quinn, 1994). Of course, any state legislation regard¬ 
ing the adjudication of campus sexual assault cases should also be 
a part of any policies, procedures, or educational efforts offered by 
the institution. 

The courts have continued to affirm the right of educational in¬ 
stitutions to discipline their students through their own judicial pro¬ 
cess. [Goss v. Lopez (1975)]. The NASPA (1993) Statement Concerning 
Campus Disciplinary Procedures and the Criminal Law in Sexual Assault 
Cases noted that "Universities conduct disciplinary hearings in order 
to promote and preserve a harmonious academic community condu¬ 
cive to learning"(p. 2). The Statement also noted "The college has a 
strong interest in disciplining students or others who disrupt the aca¬ 
demic community whether or not the same conduct has been or could 
be punished under the criminal law. The university has the power 
to discipline a student for sexual assault even though the same stu¬ 
dent was also tried in the criminal courts" (NASPA, 1993, p. 2). 

This decision was more recently affirmed in Ahlum v, Tulane Uni¬ 
versity (1993), in which a student brought suit against Tulane Univer¬ 
sity after he was found guilty of sexual assault in a campus judicial 
hearing. The Court found that although "the student was not per¬ 
mitted to be represented by legal counsel, the assistant director of res¬ 
idence life presented the university's version of the facts, there was 
some conflicting testimony whether the act was consensual, and the 
tape recorder malfunctioned," Tulane's disciplinary procedures "go 
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well beyond that required of public schools" (Gehring, 1993, p, 6). Al¬ 
though the student was not afforded legal counsel, the Court noted 
that Tulane was not represented by legal counsel Since the procedures 
were designed to be nonadversarial, having a university staff member 
present the university's version of the facts was "not offensive" (Geh¬ 
ring, 1993, p. 6). Even though the tape recorder malfunctioned, there 
was over 100 pages of testimony and investigative reports available 
to the appeals committee for their review. And lastly, even though 
there was conflicting testimony regarding whether the intercourse was 
consensual, the court found that "Clearly, the board had before it am¬ 
ple evidence to suggest that Ahlum's conduct was a breach of Tulane's 
standards of conduct" (Gehring, 1993, p. 6). 

It is important to note that Tulane University is a private insti¬ 
tution. Many state institutions have decided to allow the accused stu¬ 
dent the right to consult legal counsel when criminal charges against 
the student are pending. Most universities still do not permit the ac¬ 
cused student to be represented by legal counsel at a campus judicial 
hearing, even when criminal charges are pending. In Osteen v. Henley 
(1993), the United States Court of Appeals for the Seventh Circuit, said: 

The most interesting question is whether there is a right to coun¬ 
sel, somehow derived from the due process clause of the Fourteenth 
Amendment, in student disciplinary proceedings. An old case (by 
the standards of constitutional law) says yes (Black Coalition v. Port¬ 
land State District No. 2, 1973), but the newer cases say no. At most 
the student has a right to get the advice of a lawyer; the lawyer need 
not be allowed to participate in the proceeding in the usual way of 
trial counsel, as by examining and cross-examining witnesses and 
addressing the tribunal. 

Especially when the student faces potential criminal charges, 
it is at least arguable that the due process clause entitles him to con¬ 
sult [emphasis added] a lawyer, who might for example advise him 
to take the Fifth Amendment. The court went on to say that it was 
reluctant to further bureaucratize university judicial proceedings, 
and that universities had the right to operate "free of heavy-handed 
governmental, including judicial, interference" (Osteen v. Henley , 
1993). 

Generally, the prior sexual history of the complainant and the ac¬ 
cused is irrelevant to the charges at hand. Some campuses exclude 
the prior sexual history of the complainant and the accused from the 
presentation of evidence. Many states have "rape shield laws" which 
prevent the presentation of such evidence in a criminal proceeding. 
Some universities have included a rule in their judicial procedures 
that the prior sexual history of the complainant may only be presented 
when the accused is asserting consent as a defense. Others, such as 
the University of North Carolina at Chapel Hill, have included a rule 
that "the complainant's prior sexual history can only be introduced 
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into evidence when it pertained to 'the past history of the victim and 
the accused'" ( Synfax , March 29, 1993, pp. 69-70). Judicial officers are 
encouraged to consult with their legal counsel for advice on the ap¬ 
propriate procedure to be followed on their own campus. 

Although there is no right to remain silent in a campus judicial 
proceeding, some campuses have afforded this right to the accused, 
especially if there is pending criminal litigation (see Picozzi v. Sanda- 
low, 1986). 

THE ROLE OF UNIVERSITY LEGAL COUNSEL 

Due to the egregiousness of the violation and the possibility of 
concurrent criminal and civil action, the judicial officer's best resource 
and advisor is the university legal counsel. It is suggested that the 
judicial officer meet with university legal counsel as soon thereafter 
as the incident is reported to campus authorities and schedule a reg¬ 
ular meeting time to discuss progress and developments in the case. 
University legal counsel will probably have helpful suggestions on 
conducting the investigation, gathering evidence, and identifying any 
problems in the adjudication process unique to the case. 

It is further recommended that all written communications with 
the involved students, their parents, or legal counsel, be cleared through 
university legal counsel. Legal counsel for the involved students gen¬ 
erally should be directed to communicate with university legal coun¬ 
sel rather than the judicial officer. If the judicial officer chooses to meet 
with legal counsel for the involved students, the officer should con¬ 
sider having university legal counsel present as well. A written record 
of telephone conversations with the involved students, their parents, 
and their legal counsel, which includes the date and time of the tele¬ 
phone call and the issues discussed should be made immediately fol¬ 
lowing the call. Of course, these records should also be shared with 
university legal counsel. 

Lastly, it's generally a good idea to discuss any deviation from 
the written procedures with university legal counsel. Although any 
deviation from the written procedures should be discouraged, there 
may be an occasion that such a deviation is reasonable and is agreed 
to by both parties. For example, if one party requests a reasonable de¬ 
lay in the scheduling of the hearing, e.g., the complainant's father is 
out of the country and will not return for two weeks, it's a good idea 
to consult with university legal counsel. 

REVIEW OF SEXUAL ASSAULT POLICIES AND PROCEDURES 

The student code of conduct should include definitions of sexual 
assault and sexual misconduct. For an example of a broadly defined 
sexual misconduct offense, see Stoner, E. and Cerminara, K. (1994). 
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The definition of consent and what constitutes consent is still being 
debated on many campuses. "For example, it's not uncommon on a 
college campus for students to misunderstand each other about the 
issue of 'consent/ especially when both may be impaired by alcohol. 
A women may report to college officials that a male companion 'went 
too far/ while conceding she sent mixed signals" ( Synfax , 1996, p. 482). 
Since it is common on college campuses for one or both parties to have 
drunk alcohol, universities should consider the issue of intoxication 
with regard to consent. Some student codes explicitly state that an 
intoxicated person is incapable of giving consent. 

One of the most contentious issues regarding sexual assault cases, 
is the process of identifying hearing board members or hearing offi¬ 
cers and what type of training hearing board members or officers should 
receive. Depending on the perspective of the complaining party, either 
the hearing board is insensitive to the survivor/victim due to lack of 
training or the hearing board is biased against the accused due to train¬ 
ing that stresses sensitivity to the survivor/victim's issues. A good 
way to mediate these differences is to ensure that a male/female train¬ 
ing team discusses the issues from a balanced perspective. Training 
should include such issues as values clarification, victimization, sex¬ 
ual assault and acquaintance rape education, questioning and inves¬ 
tigative techniques, weighing the evidence, and standard of proof. 
Psychology faculty, counseling center staff, and rape crisis centers are 
good resources for identifying trainers. 

The best time to ensure that procedures for adjudicating sexual 
assault cases are adequate and complete is before a case is reported. 
All too often universities decide to revise their procedures following 
adjudication of sexual assault cases due to the "inadequacy of the pro¬ 
cedures." For purposes of this article, "procedures" is defined as a 
three-step process. The first step involves providing assistance and 
support to the survivor/victim and accused as soon as notice is brought 
of the incident which could occur prior to the filing of formal charges. 
The second step involves the filing of charges and the actual judicial 
hearing. The third step involves the appeal, if filed, and appropriate 
follow-up. 

The Complaint 

It is helpful to have a two-step process that provides the 
survivor/victim with the option of filing an informal complaint or a 
formal complaint. An informal complaint becomes a formal complaint 
when the survivor/victim decides to pursue the complaint through 
the judicial process as a complainant. When filing an informal com¬ 
plaint the survivor/victim gives a complete statement of the facts of 
the incident, is offered an opportunity to have their housing assign¬ 
ment changed, is offered counseling and/or the name of a support 
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person on campus, and is offered an opportunity to have their classes 
changed, assuming the survivor/victim has a class with the alleged 
assailant and a class change is feasible. Also, it is generally a good 
idea to provide a written checklist of the legal and judicial options 
available to the survivor/victim. At this point, the alleged assailant 
may not be contacted, depending on the wishes of the survivor/victim. 
If, after considering the options available, the survivor/victim decides 
to pursue a formal charge through the judicial system, the judicial off¬ 
icer should then interview the accused and provide, at the minimum, 
a referral to counseling and/or the name of a support person, and dis¬ 
cuss the judicial process thoroughly. 

Step I. Informal Complaint 

Survivor/Victim: 

May provide a written statement of the incident to judicial officer; 
Referred to counseling/rape crisis center; 

Offered a housing reassignment and/or class reassignment, if the latter 
is feasible; 

Given the name of an advocate/support/advisor on campus; 
Provided with a checklist of options, including criminal, civil, student 
judicial; and mediation, if available; 

Provided information on student judicial system and process; 
Encouraged to seek legal counsel. 

Alleged Assailant: 

No contact unless requested to do so by survivor/victim. 

Step II, Formal Complaint 

Survivor/Victim, Now Complainant: 

Expresses intention to pursue complaint; 

Provides written statement on the incident; 

Given information in writing on judicial system including investiga¬ 
tion, hearing, time line, standard of proof, appeals process; 
Advised against any contact with the accused and accused's 
friends/ family; 

Advised to report harassment by accused to judicial officer; 

Notified of outcome of investigation; 

Charges filed/charges not filed; 

Hearing held; 

Notified of outcome of hearing. 

Alleged Assailant, Now Accused: 

Contacted and informed of formal charge by complainant; 

Referred to counseling; 
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Given the name of an advocate/supporter/advisor; 

Encouraged to seek legal counsel; 

Advised against any contact with the complainant and complainant's 
friends/family; 

Advised that the complainant may file criminal and civil charges in 
addition to current student judicial charges; 

Provided with information on student judicial system and process— 
including investigation, filing notice of charges, time line, standard 
of proof, and appeal process.; 

Notified of outcome of investigation; 

Charges filed/charges not filed; 

Hearing held; 

Notified of outcome of hearing and if found responsible, given infor¬ 
mation on appeals process. 

Step III Follow-up 

Survivor/Victim, Now Complainant: 

Notified in writing of outcome of appeal; 

Provided on-going counseling assistance; 

Alleged Assailant, Now Accused; 

Notified in writing of outcome of appeal; 

Provided on-going counseling assistance, if remains enrolled 
as a student. 

The Investigation of the Allegations 

Some universities do not investigate formal charges by a complain¬ 
ant and just proceed with the hearing with the burden of proving the 
case placed on the complainant. Others investigate the charges, deter¬ 
mine whether it is likely that a violation has occurred and place the 
responsibility for proving the case against the accused on the judicial 
officer. 

Once a formal charge is filed, an investigation usually follows. 
The investigation may be conducted by the judicial officer, a com¬ 
mittee appointed by the judicial officer, and/or the campus police. 
Campus police will use their own standard protocols for investigation 
of an alleged criminal offense. However, if the investigation is being 
conducted by a judicial officer or committee of the university, the fol¬ 
lowing protocols are recommended. Witnesses interviewed should be 
advised of confidentiality . The complainant and/or the accused should 
be interviewed separately and should be allowed to be accompanied 
to the interviews by either their parents, friends, or university assigned 
advisor. They may request that they be accompanied during the inter¬ 
view by their legal counsel. 
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If university policy permits the presence of legal counsel, the ju¬ 
dicial officer/investigating committee should also be accompanied by 
university legal counsel. This is suggested as a safeguard for the ju¬ 
dicial officer/investigating committee and ensures a level playing field. 
Each interview should be documented in writing by the interviewer. 
Once all available evidence is gathered and weighed and all appro¬ 
priate witnesses interviewed, if it is likely that a violation of the stu¬ 
dent code of conduct has occurred, then the university proceeds to 
schedule a hearing. 

The Hearing 

Timely, written notice of the hearing should be sent to both the 
accused and the complainant and should include the date, time, and 
location of the hearing, whether the hearing is closed or open, the names, 
identities, and a brief summary of all witnesses' testimony, and copies 
of all documents to be presented. The accused should be notified of 
the exact violation, including the page number from the appropriate 
student publication, the accused is alleged to have committed. A sep¬ 
arate pre-hearing briefing is recommended for both the accused and 
the complainant to discuss the impending hearing. 

A check-list of issues would include the following: confidential¬ 
ity issues; ordering of the testimony and witnesses; standard of proof; 
role of legal counsel or other advisor, if permitted to attend; role of 
parents and/or support person; and appellate review procedures (see 
Appendix A). Who can appeal and the grounds for appeal should also 
be discussed during the pre-hearing briefing. It is important to estab¬ 
lish reasonable expectations of the process for both the complainant 
and the accused. 

The hearing board members or hearing officer should be selected 
based on a rotational system, if possible, with sensitivity to selecting 
a board based on a balanced gender and ethnic distribution represen¬ 
tative of the campus community. The hearing board members should 
have no obvious biases, e.g., president of men against rape student 
organization, sorority sister of the complainant. At the beginning of 
the hearing, the process should include an opportunity for either party 
to challenge any hearing board member or officer whom they believe 
to be biased. Other issues to be covered at the beginning of the hear¬ 
ing include confidentiality issues, decorum of participants and wit¬ 
nesses, any scheduled breaks, and the ordering of the testimony and 
witnesses, among others. 

Usually the complainant presents her case first followed by the 
accused. Some universities allow both the complainant and the accused 
to make brief opening statements, followed by the presentation of the 
complainant's case against the accused including calling any witnesses 
for the complainant; and then the accused's case, including calling any 
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witnesses for the accused; with closing statements made first by the 
complainant and then the accused. The burden of proof is on the ac¬ 
cuser or the complainant. 

The standard of proof used in student judicial cases varies from 
"preponderance of the evidence/' a lower standard, to "clear and con¬ 
vincing/' a higher standard. It is not recommended that universities 
use the legal standard of "beyond a reasonable doubt." However, the 
same standard of proof used for other violations of the student code 
of conduct should be used for sexual assault cases. Creating a double 
standard whereby different standards of proof are used based on the 
violation that has allegedly occurred, is sure to be suspect and open 
to criticism on the basis of political correctness. Pavela (1992) recom¬ 
mends that, at the minimum, a preponderance of the evidence should 
be the standard of proof used for a finding of guilt or responsibility. 

At the end of the hearing and before the hearing board or hearing 
officer recesses to begin deliberations, the chair of the hearing board 
or the hearing officer should ask that any questions regarding policies 
or procedures be directed to a third party, e.g., the judicial officer or 
dean of students. Parents, friends, and witnesses for the accused and 
the complainant should be advised against making any comments to, 
or having any conversations with, any member of the hearing board 
following the hearing. 

Recently, at one university, a hearing board member reported to 
the dean of students that he had been approached by a member of 
the accused's family as he was leaving the building where the hearing 
was held (and prior to deliberations). The hearing board member did 
not allow the family member's comments to affect his decision but 
was uncomfortable and was unsure how the complainant and the 
complainant's family would view such comments, if they had observed 
them. Fortunately, the judicial notebook and training procedures for 
hearing board members at this university required that they report 
any such contact to the dean of students. As a result, this admonition 
was added at the end of each hearing. 

Most universities maintain a record of the hearing by audiotape. 
If an audio taping system is used, the system should be set up by pro¬ 
fessional media staff with microphones placed strategically to record 
all comments with a back-up recorder left in the hearing room if the 
system fails. Many an appellate board has met to hear the audiotape 
of a hearing only to learn that the batteries didn't work or the micro¬ 
phone was of such poor quality that words were indistinguishable! 
Video taping the hearing is not recommended since it can provide a 
chilling atmosphere for both parties as well as judicial board members. 

Once the hearing board or officer has determined whether the ac¬ 
cused is guilty or responsible (some campuses use the term "respons¬ 
ive Administration of Campus Discipline ... 
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ible" or "not responsible" rather than guilty or innocent to distinguish 
the procedures from a criminal case) for the specified charges, a writ¬ 
ten copy of their decision should be sent to both the accused and the 
complainant, with information to the accused on how to file an ap¬ 
peal, or schedule an appointment to discuss how to file an appeal, 
if appropriate. It is also recommended that the accused, if found guilty 
or responsible, "should be given a short statement of reasons for the 
judgment" (Pavela, 1992, p,278 ). It's also a good idea to review the 
written decision with university legal counsel before it's mailed (Syn- 
fax, May 9,1994). Following the appeal, the accused and complainant 
should be notified in writing of the appellate decision. 

Common Complaints About Adjudicating 
Campus Sexual Assault Cases 

Campus groups, especially special interest groups, often report 
feeling that administrators, judicial officers, and judicial board mem¬ 
bers are insensitive to either the complainant or the accused. It's im¬ 
portant to not revictimize the survivor/victim in the judicial process 
and to remember that the accused is not responsible until proven re¬ 
sponsible. Counseling support for both is important to provide a fair 
and objective system. 

Oftentimes, the complainant or the accused has unrealistic expec¬ 
tations about the process and the outcome, the standard of proof, the 
timetable, etc. Clear, detailed communication between the judicial off¬ 
icer, counseling staff, and advocate/supporter and the participants 
is essential. 

The definition of sexual assault, sexual misconduct, and sexual 
offense may be criticized for being too broad or overly vague. Some 
definitions read exactly like the criminal statues and others define sex¬ 
ual assault as only "sexual intercourse against the will of the individ¬ 
ual." Both extremes should be avoided. Consultation with university 
legal counsel, faculty, administrators, and students is key in devel¬ 
oping a definition that is workable and understandable. 

A few years ago several university students complained publicly 
in the national press that they had not been advised of their right, and 
in fact, had been discouraged from filing concurrent criminal and civil 
charges. In another case, an accused student reported that university 
officials told him he did not need a lawyer. A checklist of rights and 
options for both complainants and accused ensures that all parties are 
advised and encouraged to investigate all options. Also, referral of 
the complainant to a sexual assault counselor/advisor and the accused 
to a counselor/advisor provides another safeguard to ensure that both 
are adequately advised of their rights and options by a neutral third 
party. 
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Murphy's Law also applies to student judicial hearings. One ju¬ 
dicial officer spent weeks investigating a sexual assault case only to 
learn during the hearing that another student, who had since left the 
university, was an inadvertent witness to the assault. The hearing board 
decided to recess and grant an extension of time to allow the judicial 
officer an opportunity to contact and interview the witness. Of course, 
the accused objected to the delay but the decision of the hearing board 
prevailed. Procedures for handling judicial cases should include how 
additional evidence, which becomes available after the hearing has 
commenced, will be considered. Also, illnesses of hearing board mem¬ 
bers, particularly if the hearing is protracted, should also be covered 
in the judicial procedures. 

It is important to caution the accused against having any contact 
with the complainant and channeling all communication through the 
judicial officer. The accused should also be advised that the accused's 
friends should not have any contact with the complainant. Such con¬ 
tact, however well intentioned, could easily be interpreted as harass¬ 
ment or intimidation. 

Although every attempt is made to maintain confidentiality of 
the charges and the proceedings, it is not unusual for a friend of a 
friend of the accused or the complainant to blab to the news media 
or others on campus. The judicial officer should explain to both the 
accused and the complainant what precautions the judicial office takes 
to ensure confidentiality but that if friends of either party discuss the 
case with others, there's no realistic way to ensure that the process 
stays confidential. Both parties should be advised against discussing 
the case with the media while the case is in process. While this may 
appear that the university has something to hide, it prevents the case 
from being tried in the media, who may be one step ahead of the cam¬ 
pus judiciary, and two steps behind in having all of the available in¬ 
formation. 

One of the most common complaints about student judicial pro¬ 
ceedings is the perceived lack of training of the judicial officer and 
the hearing board and/or hearing officer. The job description for the 
student judicial officer should include the education, knowledge, and 
experience required to successfully fulfill the role of adjudicating cam¬ 
pus judicial cases. Even if the job required an attorney by training, 
there is no basis for concluding that legal training will ensure a fair 
and effective process. And, of course, members of juries have no train¬ 
ing on sexual assault or victimization, yet are selected to sit on juries 
that hear these cases. 

Legal counsel for the complainant and the accused will probably 
argue that the university jeopardizes the rights of the accused if the 
university hears student judicial charges against the accused before 
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criminal and or civil charges. Criminal and civil charges can take months 
or years to wind their way through the justice system. In the mean¬ 
time, an accused student is going to class, perhaps living in the res¬ 
idence halls, and participating in out-of-class activities. The university 
has an obligation to its own community to ensure students' safety. 
It is usually in the university's best interest to adjudicate student ju¬ 
dicial charges as expeditiously as possible. 

One of the great fallacies of sexual assault cases is the perception 
that the university or university administrators have a vested interest 
in the outcome. Although this may be the perception, especially when 
student athletes or other high profile students are accused, it is im¬ 
portant that the judicial officer follow the same written process and 
procedures used for all sexual assault allegations. It should be noted 
that once the press obtains information about an alleged sexual assault 
and perhaps even the identity of the complainant and the accused, 
the judicial officer has the same responsibility to uphold issues of con¬ 
fidentiality as defined by the Family Educational Rights and Privacy Act. 

Role of the Media 

Although the majority of sexual assault cases on a college cam¬ 
pus are handled outside the glare of media attention, the media may 
become aware of and interested in the case if it comes to their atten¬ 
tion either through the filing of concurrent criminal or civil charges 
or when notified by either the complainant or accused. When the media 
inquires about a sexual assault case, the media should be referred to 
a university spokesperson. This person may be the student judicial 
officer or another student affairs or public relations staff person. Pub¬ 
lic relations and university legal counsel should approve any press 
releases to the media. It's always acceptable to say to a reporter, "I 
don't know, I'll have to call you back" or "I can't answer that because 
there's a federal law called the Family Educational Rights and Privacy 
Act which protects the confidentiality of student records and restricts 
the release of student judicial information." 

Before giving an interview to the media, it's a good idea to list 
objectives you want to accomplish in your interview. For example, 
you may want to convey the importance of allowing a complainant 
the opportunity to file concurrent charges in the campus judicial sys¬ 
tem as well as in the criminal and civil courts. Usually reporters will 
be satisfied with information about the student judicial system and 
the process and respect the university's right to confidentiality about 
a specific case. Send copies of any news releases to both the complain¬ 
ant and the accused and keep them appraised of media inquiries. 
Neither should be surprised by something in the newspaper. 

While the case is still in process, brainstorm outcomes with uni¬ 
versity legal counsel and public relations staff. Discuss how the in- 
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stitution will respond and what it will say in each of the different scen¬ 
arios. For example, what will be the university's response if the ac¬ 
cused is found not guilty/not responsible by the campus judiciary but 
guilty in the criminal courts, or vice versa. Educating the public and 
the media about the differences between the two systems and why 
there could be different outcomes is an important role. 

Follow-up 

Counseling support should continue to be offered to the complain¬ 
ant for as long as the complainant desires (consistent with university 
policy). Counseling support for the accused should continue through 
the appellate stage and as long as the accused is enrolled. Of course, 
if the accused's enrollment is terminated, counseling support would 
no longer be available. 

SUMMARY 

Regardless of how conscientiously the judicial officer has followed 
every procedure, afforded every viable fundamental fairness to both 
parties, and has worked with the highest standards of professional¬ 
ism, integrity, and sensitivity—criticism of the way the case was ad¬ 
judicated is likely to occur. As stated at the beginning of this article, 
sexual assault cases are, by their very nature, contentious and divi¬ 
sive. Don't take the resulting criticism personally. Short of mediation, 
it's impossible to find a win-win solution for both parties. 

The professional goals of the student judicial officer should be 
threefold: (1) continue to enhance the officer's own professional de¬ 
velopment in related issues; (2) continue to seek ways to improve the 
adjudication of sexual assault cases; and (3) continue to educate the 
larger community on sexual assault issues and campus judicial systems. 

Lastly, although the officer may know the code, the process, and 
the procedures by heart and know the legal foundations from front 
to back, there is no substitute for a caring, compassionate administrator! 
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Appendix A 


Sample Student Judicial Pre-Hearing 
Briefing Checklist for Accused and Complainant 

□ Provided a copy of the student code of conduct and student judicial 
procedures 

□ Reviewed the hearing format on pages ... 

□ Submitted a list of witnesses whose testimony will be presented, 

in person, and all documents and evidence that will be presented, 
in writing, at the hearing. These should be provided to the judicial 
office by (deadline date and time). Each party will receive a copy 
of the other party's list and copies of all evidence that will be sub¬ 
mitted at the hearing_hours before the commencement of the hear¬ 

ing 

□ Rights provided to the accused and the complainant include: (1) to 
be present throughout the hearing; (2) to question and cross exam¬ 
ine all witnesses; (3) to be informed, in writing, of the outcome of 
the hearing; and (4) not to have the sexual history of either party 
discussed during the hearing. However, evidence of a recent con¬ 
sensual sexual relationship between the accused and the complain¬ 
ant may be considered if the accused asserts consent as a defense. 

(Note: Consult university counsel regarding the language here to en¬ 
sure its compliance with state rape shield laws.) 

□ Hearing will take place even if the accused does not attend. The 
university may choose to drop the charges against the accused if 
the complainant does not attend. 

(Note: While some universities may choose to drop charges if the com¬ 
plainant does not attend the hearing since the university's case is based 
in large part on the eyewitness testimony of the complainant. In these 
cases, it is unlikely that a hearing board would find the accused stu¬ 
dent responsible for sexual assault without the first person testimony 
of the complainant. However, the university may decide to hold the 
hearing without the complainant if there is sufficient evidence, e.g., 
witnesses to the assault, to proceed. A statement similar to the above 
which offers the option to the university is recommended.) 

□ The hearing officer is a (faculty/staff/student/retired judge). OR 
The hearing board is composed of (composition, e.g., 3 students, 
1 faculty and 1 staff member). 
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□ Hearings are closed/open 

□ One support person from the university community (faculty, staff, 
or student) may attend. OR The judicial advisor chosen by the 
accused/assigned to the accused may attend. 

This person may not participate in the hearing and cannot speak 
or write notes to the accused. OR This person may only advise the 
accused but not participate in the hearing through questioning, speak¬ 
ing, etc. OR This person may speak on behalf of the accused and 
participate fully in the hearing. 

(Note: It is a good idea to clarify the role of an advisor for the accused 

and complainant before the hearing.) 

□ Parents may also attend as support persons and observers. How¬ 
ever, they may not speak or write notes to the accused or the com¬ 
plainant or otherwise participate in the hearing. Parents that are 
disruptive may be asked to leave the hearing. 

G Neither the accused nor the complainant may be represented by le¬ 
gal counsel. 

G The standard of proof for student judicial cases is preponderance 
of the evidence OR clear and convincing. 

□ The hearing will/will not be audio/video taped. A copy of the 
tape/transciption of the tape is available to the accused or the com¬ 
plainant at their expense. 

G The decision of the hearing board will be sent by mail to the accused 
and the complainant as soon as it is available. If found responsible, 
the accused will be provided information on the appellate process. 
Only the accused may appeal. The appeal will be reviewed by the 
(appellate body) which is composed of (composition). The decision 
of the appellate body is final. OR In addition, the accused may ap¬ 
peal the decision of the appellate body to the president whose de¬ 
cision is final. 

(Note: A university may decide to allow either party to appeal the de¬ 
cision. It's important to be consistent and treat sexual assault cases 

the same as other judicial cases). 

G Demeanor, attitude, and decorum are important and the board may 
take them into consideration. Questions about the process or pro¬ 
cedures should be addressed to the hearing officer/hearing board 
chairperson. The chairperson may remove any individual who is 
disruptive or fails to follow guidelines set by the chairperson. 


Student's Signature:_ . Date:_ 

I understand that my signature acknowledges review of the above informa¬ 
tion regarding the hearing and appellate process. 
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Chapter V 


Addressing Relationship Violence 


Carolyn }. Palmer 


Most violence occurs at home, at school, at work, and in other 
environments that are familiar to the people involved, and the people 
involved are generally familiar with each other. For example, Gray¬ 
son (1993) emphasized that "relatives attack relatives and neighbors 
attack neighbors more often than one stranger attacks another stranger 
from a different part of town" (pp. 140-141). Similarly, violence on 
campus is more likely to involve students and employees who know 
each other than to be perpetrated by strangers who are "outsiders" 
to the institution. 

College and university employees have not been immune from 
the increased frequency and severity of violence that threatens the cam¬ 
pus as a workplace (Willits, 1994). In fact, some of the more alarming 
incidents reported in recent news headlines have involved faculty, ad¬ 
ministrators, residence hall staff, and other employees who were killed 
or seriously injured as a result of workplace violence. Although such 
incidents may be adjudicated in criminal courts, colleges and univer¬ 
sities, through student judicial affairs, commonly address violence com¬ 
mitted by students against other students, faculty, and administrators 
on campus. This chapter will focus primarily on what various studies 
conducted by the Campus Violence Prevention Center (Sherrill & Sie¬ 
gel, 1989) have identified as the most common form of violence on 
campus: student-to-student violence. 

In its broadest sense, relationship violence encompasses all vio¬ 
lence involving persons who have biological, marital, dating, work¬ 
ing, academic, and any number of other types of relationships with 
each other. For example, conflicts between family members, neighbors, 
roommates, classmates, acquaintances, and even friends may result 
in acts of physical violence. However, the term "relationship violence" 
has come to be defined more narrowly as violence involving individ- 
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uals who are married, partnered, living together, dating each other, 
or otherwise engaged in romantic or potentially romantic relationships. 
Many associate the term "domestic violence" with husbands and wives 
and, to a lesser extent, non-married partners who live together. An 
equivalent term that applies to many traditional-age, single college 
students is "courtship violence." Generally included as common forms 
of courtship violence are not only assault and battery, but also "date 
rape" and other types of sexual violence. 

Although violence undoubtedly occurs between partners in some 
same-sex couples, most of the relationship violence that comes to the 
attention of college officials involves heterosexual couples: spouses 
(particularly if on-campus housing is provided for married students) 
and, to a much greater extent, dating partners, boyfriends and girl¬ 
friends, or ex-boyfriends and ex-girlfriends. 

Common Factors Associated with Relationship Violence 

Regardless of the exact nature of the relationship in question, incidents 
of relationship violence on campus tend to have several elements in 
common: 

1. Disproportionate numbers of incidents, particularly the more seri¬ 
ous ones, involve men's violence against women. 

2. Incidents are commonly associated with the use or abuse of alcohol 
or other drugs by the perpetrators and/or victims. 

3. Relationship violence generally occurs in a private location and is 
considered a private act that is "nobody else's business." 

4. On-the-scene confrontation and intervention represent major chal¬ 
lenges to police and "front line" staff. 

5. Victims seldom officially report incidents or pursue disciplinary or 
criminal charges. 

6. Cases that are reported and pursued within the institution's disci¬ 
pline system or the criminal justice system are very difficult to ad¬ 
judicate. 

Each of these common factors, along with their relationships to 
each other, will be addressed in the following sections of this chapter. 

Men and Women as Perpetrators and Victims 

Many, perhaps most, college judicial officers have dealt with in¬ 
cidents of violence that were committed by women students. In fact, 
in their book entitled Campus Violence: Kinds, Causes, and Cures, Whit¬ 
aker and Pollard (1993) noted that women are increasingly becoming 
involved in the perpetration of violence. Nevertheless, they empha¬ 
sized that female students are currently "the principal victims of cam¬ 
pus violence" (p. xi) and that male students are "the most frequent 
immediate perpetrators of campus violence" (p. xiii). 
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Similar conclusions regarding the relationship of gender to cam¬ 
pus violence resulted from a study involving 374 resident assistants 
(RAs) at twelve institutions (Palmer, 1995, 1996). Of the violent inci¬ 
dents that RAs described as the "most serious" incidents they had 
encountered (and where the genders of victims and perpetrators were 
identified), 90% involved male perpetrators, whereas 75% involved 
female victims. Only 7% of the violence against men (none of it sexual 
violence) was committed by women, all of whom were identified as 
"girlfriends." In contrast, 88% of the violence against women was com¬ 
mitted by men. 

More specifically, the "most serious" violent incidents victimiz¬ 
ing women included rape or sexual assault (38%), assault and battery 
committed by men identified as "boyfriends" or "ex-boyfriends" (22%), 
violence by men whose relationships to victims were unspecified in 
the incident descriptions provided by the RAs (28%), and violence per¬ 
petrated by other women (12%). 

In addition, this study found that men's violence against women 
was more injurious than women's violence against men. For example, 
the most injurious violence against a man by a woman involved being 
"slapped across the face by his girlfriend." Reports of men's violence 
against women also included slapping, though always in terms of "slap¬ 
ping [a woman] around," More commonly, men's violence was de¬ 
scribed as "punching," "kicking," or "beating up" women; "throwing" 
women across rooms, down stairs, or up against walls; or otherwise 
"attacking" or "assaulting" women in such a way as to break bones 
(particularly noses, jaws, and ribs), knock out teeth, and create other 
injuries requiring stitches or other forms of medical treatment (Palmer, 
1995). 

It is assumed that most college administrators, particularly judi¬ 
cial officers, are familiar with sex role socialization processes and other 
socio-cultural realities that foster aggression in men and submission 
in women. Further, it is assumed that they have a working knowledge 
of the rape trauma syndrome, the battered woman syndrome, and other 
psycho-social consequences of victimization that make it particularly 
difficult for women to report that the "significant other" men in their 
lives have physically harmed them and to seek justice in terms of en¬ 
suring that such men are held accountable for their actions. Thus/these 
and other issues linking gender to violence and victimization will not 
be fully examined in this chapter. However, readers may wish to note 
that Whitaker and Pollard (1993) devoted several chapters and chap¬ 
ter segments to these issues. 

The Roles of Alcohol and Other Drugs 

Many college administrators have recently been alerted to the dan¬ 
gers of Rohypnol ("rope," "roofies") and Gamma Hydroxybutyrate 

Addressing Relationship Violence 97 



(GHB), described as "the date rape drugs" (George Mason University, 
1996, p. 1). Clearly, the potential impact of these powerful sedatives 
and other illicit drugs on our campuses should not be minimized or 
ignored. However, it is emphasized that "the" date rape drug of choice 
among college students is alcohol. Alcohol has long been used as a 
weapon against women's reluctance to engage in various sexual ac¬ 
tivities. Most students are undoubtedly familiar with the message re¬ 
flected in a poster found on many campuses. This poster, described 
by Ellison, O'Shaughnessey, and Palmer (1991), shows a bikini-clad 
young woman holding a beer and has a caption reading, "If at first 
you don't succeed, give her another drink." If such advice is followed 
until individuals are rendered incapable of giving consent to sexual 
activities that occur, then alcohol may be considered a weapon for com¬ 
mitting sexual offenses. 

A national survey of over 17,000 students on 140 campuses (Wechs- 
ler, 1996) found that 19% of all students frequently "binged" (defined 
as having consumed five or more drinks in a row for men, and four 
or more drinks in a row for women). Of these students, 41% reported 
that they had engaged in unplanned sexual activity (compared to 8% 
of the students who drank, but did not binge). Wechsler emphasized 
that "when women abuse alcohol, they increase their risk of becom¬ 
ing victimized by unwanted or unprotected sex" (p. 23) and that women 
are especially at risk for experiencing "secondhand" effects, defined 
as problems resulting from someone else's drinking. Such problems 
may include unwanted sexual advances and various forms of violence. 

One study conducted at a large university found that 62% of the 
non-sexual batteries associated with courtship violence were commit¬ 
ted by men who had been drinking and that, when sexual assaults 
occurred, 71% of the women and 81% of the men had been drinking 
(Ellison et al., 1991). Although exact percentages generally vary from 
50% to 95%, depending on a number of factors associated with spe¬ 
cific studies, researchers tend to agree that alcohol is involved in the 
majority of violent crimes on campus. 

Alcohol abuse contributes to the underreporting of sexual and 
other relationship violence. For example, consider the following rea¬ 
sons women students gave for not reporting rape: 

1.1 was so blitzed I couldn't even remember it. I just woke up half- 
naked on this guy's bed. At first I tried to deny that the worst had 
happened while I was passed out ... but then I found out I was 
pregnant. 

2.1 begged and pleaded with him not to, but he did it anyway. Still, 
there was a part of me that kept wondering if it was my own fault 
for drinking so much I got myself into the situation in the first place. 

The Administration of Campus Discipline ... 


98 



3. Who would believe me? People usually think the woman asked for 
it. I know I didn't, but I also know I was so drunk I never saw it 
coming and couldn't stop it. 

4. It was the first time I had sex, and I felt completely stripped of my 
dignity. I kept telling him to let go of me, but he wasn't listening. 
I'd had too much to drink and didn't have the strength to keep push¬ 
ing him off me. I felt so dirty and so ashamed. How could I have 
let this happen? 

5. What good would it have done? So a guy got a girl drunk and took 
advantage of her. What else is new? This has happened to almost 
every girl I know. (Ellison et al., 1991, p. 4) 

Relationship Violence as a Private Act 

Privacy issues contribute to the facts that sexual violence on cam¬ 
pus has been referred to as a "hidden epidemic" (Ellison et al., 1991, 
p. 1) and victims of courtship violence have been referred to as "hid¬ 
den victims" (Bogal-Allbritten & Allbritten, 1989, p. 201).. For exam¬ 
ple, this violence seldom occurs in public or quasi-public places where 
witnesses may be present. Instead, it most often occurs "behind closed 
doors," in part because it is considered a private matter of concern 
only to the individuals directly involved. Others who become aware 
of the violence and express concern or offer assistance are usually told 
that they should mind their own business, that they are imagining 
things (i.e., the violence is denied), or that the perpetrator didn't mean 
it (e.g., "was just drunk and out of control") and/or is sorry and pro¬ 
mises never to do it again. 

Possible exceptions, for which a few may even claim bragging 
rights within some segments of the student subculture, may involve 
sexual conquests or other violence that perpetrators feel justified in 
committing on the grounds that victims start it, deserve it, ask for it, 
or mean "yes" even though they keep saying "no." However, most 
relationship violence remains a secret or is excused, minimized, or 
denied by the perpetrators and/or victims. 

Because intervention is often confused with "meddling" in the 
personal affairs of others, even those who do witness or obtain infor¬ 
mation about incidents may not want to "get involved" or to report 
what they know to college officials. Privacy issues also discourage vic¬ 
tims from reporting relationship violence. For example, consider the 
following reasons for not reporting incidents: 

1. Nobody else saw him smacking me around, so it would just be my 
word against his. He'd be innocent unless proven guilty, and I had 
no proof. It's as simple as that. 

2.1 was an ignorant freshman. I didn't know what to do, and I was 
too scared to do anything. I figured it would be easier to go through 
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it alone than go through the trauma of telling people. Besides, I knew 
the police couldn't do anything, since I didn't have any witnesses. (El¬ 
lison et al., 1991, p. 5) 

The Challenges of On-Scene Confrontations and Interventions 

Many perpetrators and even some victims strongly believe that 
others have no right to interfere with the very personal and private 
act of relationship violence. Because attempts to intervene may be 
greeted by verbal threats and/or physical assaults, even police offi¬ 
cers who have been well-trained and are armed or otherwise capable 
of defending themselves may experience varying degrees of anxiety 
when called to the scene of domestic or courtship violence. Thus, it 
is understandable that staff and witnesses who are not as well pre¬ 
pared to deal with such violence may be afraid to confront it and/or 
to report it. 

What happens, for example, when courtship violence occurring 
in residence halls comes to the attention of a staff member? Most live- 
in staff, including resident assistants (RAs), have been trained to call 
police immediately in cases of violence. However, it may be very dif¬ 
ficult for a caring person (particularly a man) to stand by and watch 
someone (particularly a woman) continue to be battered while wait¬ 
ing for police to arrive. As a result, even though perhaps with fear 
and trepidation, some residence hall staff may attempt to intervene, 
Consider the following incidents described by RAs in Palmer's (1995, 
1996) study: 

1. Someone's boyfriend was drunk and became violent toward her. 
When I confronted him he turned that violence toward me. 

2. The other RA went to call the police while I followed them. I kept 
telling him to stop, but he dragged her by the hair down the stairs 
and continued to beat her out in the courtyard. It took two police 
officers and three staff members to subdue him. One officer was 
bitten and required medical attention. 

3. An ex-boyfriend assaulted his ex-girlfriend on my floor ... When 
I tried to get him to leave, he threatened to kill both me and the 
resident. 

4. A guy on my floor was slapping his girlfriend around, and when 

I tried to break it up, he threatened to beat my_. Truthfully, it 

scared the_out of me. 

The Under-Reporting of Relationship Violence 

One reason that the magnitude of the problem of relationship vi¬ 
olence on campus remains "hidden" is that only a fraction of the in¬ 
cidents that occur are reported to police or college officials. Among 
the primary reasons that victims do not report relationship violence are: 
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1. Fear of retaliation by perpetrators who have already demonstrated 
their ability and willingness to harm them and/or threatened further 
harm if incidents are reported; 

2. Lack of faith in "the system," referring to both the institutional ju¬ 
dicial system and the criminal justice system, to respond approp¬ 
riately; and 

3. A wide variety of other cognitive, affective, and behavioral respon¬ 
ses to victimization. 

The first two reasons overlap or interact in the sense that many 
victims and witnesses alike do not believe that "the system" can ad¬ 
equately ensure their safety. The following incidents described by RAs 
serve as examples; 

1. One of my students was raped. Friends took her to the hospital, but 
she didn't want police involved. She knew that even if the rapist 
was arrested, he'd be out on bail until his case went to court, and 
she was afraid of what he would do to her if she talked to the police. 

2. A male visitor beat up his ex-girlfriend, who lives on my floor. I 
called my supervisor and my supervisor called the police, but the 
woman refused to press charges because she was scared for her safety. 
The police officer assured her that they could get a protection order 
for her, but she still refused. (Palmer, 1996, p. 274) 

Depending on the extent to which the system is "disrespectful, 
disbelieving, or unduly cumbersome," reporting an incident or pur¬ 
suing charges against the perpetrator "may lead to emotional and cog¬ 
nitive outcomes which are as difficult to manage as were the original 
effects of the violence" (Roark, 1993, p. 21). Some of the effects dis¬ 
cussed by Roark include somatic stress symptoms (e.g., headaches or 
stomach problems) and disturbances in eating, sleeping, memory, and 
concentration. 

Some victims of relationship violence believe they "deserved" to 
be physically assaulted; for example, "It was my own fault; I never 
should have argued with him and made him mad." Roark (1993) sug¬ 
gested that self-blame is associated with feelings of guilt or shame, 
a loss of self-esteem, and a loss of faith in one's own judgment. Other 
symptoms of victimization include shock, fear, loss of trust in others, 
loss of a sense of justice and fairness in life, depression, helplessness, 
and despair (Roark, 1993). Initial reactions to violence also involve 
feeling numb, confused, and disoriented (Cerio, 1989). Perhaps as a 
result of any or all of the above reactions, some victims may, at least 
temporarily, be incapable of making decisions or taking actions that 
persons who have not experienced violence might consider to be ra¬ 
tional, appropriate, or necessary. But regardless of the reasons, it seems 
clear that most incidents of relationship violence remain unreported. 


Addressing Relationship Violence 


101 



Problems in the Adjudication of Cases of Relationship Violence 

Although there may be many more unreported incidents of rela¬ 
tionship violence that occurred than there are reported cases that did 
not occur, false reports do exist. And clearly all due process and other 
rights must be afforded to those who have been accused, as well as 
to those who have accused them. Regardless of how bizarre an alle¬ 
gation may seem or how meager the evidence may be, campus judi¬ 
cial officers must follow all procedures outlined by law and by 
institutional policy in thoroughly investigating and fairly adjudicat¬ 
ing each and every reported incident. 

The procedures in question are, of course, more difficult to im¬ 
plement when victims, witnesses, and others who may have knowledge 
of reported incidents do not cooperate with the disciplinary process. 
Unfortunately, for many of the reasons cited in the previous section 
in reference to non-reporting, it is not uncommon for those who in¬ 
itially report sexual or other relationship violence subsequently to with¬ 
draw their allegations and/or refuse to testify at judicial hearings. These 
cases may leave judicial officers and others feeling frustrated and help¬ 
less, particularly if they are left with insufficient evidence to remove 
from the campus individuals they have reason to believe may be ra¬ 
pists, batterers, or other violent criminals who may jeopardize the safety 
and security of the original victims or others within the campus com¬ 
munity. 

Even when all who have information about an incident provide 
such information to investigators and student judicial affairs officers, 
it may be very difficult to decipher what actually occurred. As noted 
earlier in this chapter, witnesses are seldom present when relationship 
violence occurs, so many cases involve weighing one person's word 
against another's. One or both could lie, but even if both tell the truth 
as they perceive it to be, their perceptions of what happened may dif¬ 
fer considerably, even if both were completely sober at the time. And 
if one or both had been drinking, as is commonly the case, recollec¬ 
tions of the incident may be clouded by the alcohol that had been con¬ 
sumed. 

As a result, many who hear cases involving allegations of sexual 
offenses or relationship violence may lose sleep wondering whose de¬ 
scription of the incident to believe. All that can reasonably be expected 
is that they hear all of the evidence and use their best judgment in 
determining whether or not the evidence indicates that the accused 
is responsible for the alleged violation. 

Resistance vs, Commitment to 
Addressing Relationship Violence 

One of the more disheartening concepts we may encounter in our 
quest to solve the problem of relationship violence, or at least mini- 
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mize its occurrence, is expressed in the second portion of the chapter 
title "Cures for Campus Violence, If We Want Them" (Pollard & Whit¬ 
aker, 1993). Sad to say, the authors of this chapter may be correct in 
suggesting that there is considerable resistance to campus violence 
reduction. Normally, one of the first steps in the problem-solving pro¬ 
cess is acknowledging that the problem exists. Yet some administra¬ 
tors continue to distort or deny the extent and seriousness of violence 
on their campuses. Indeed, some may believe that drunken revelry 
is a normal and acceptable part of the student experience, that "boys 
will be boys," that aggression cannot be restrained, that violence is 
inevitable, and that the personal freedoms of students should not be 
restricted, even when the behavioral manifestations of such freedoms 
hurt other people. 

Pollard and Whitaker (1993) also noted the irony related to the 
observation that in loco parentis faded into history because students 
wanted to be treated as adults, whereas the resulting climate on some 
campuses allows students to avoid some of the responsibilities of adult¬ 
hood. In fact, they suggested that some schools may not hold students 
accountable for their actions because they fear that enrollments of tra¬ 
ditional age students may decline "if prospective students can not count 
on four years of suspended consequences for their behavior" (p. 288). 

Even within institutional cultures that are generally supportive 
of standards for student conduct, judicial officers may encounter ad- 
' ministrators, trustees, parents, or others who wish to trivialize disci¬ 
plinary incidents, criticize disciplinary processes, and minimize 
disciplinary sanctions. Thus, professionals in student judicial affairs 
must be prepared to address conflicts based on a wide range of opin¬ 
ions regarding institutional responses to disciplinary incidents. 

Many college presidents and other senior administrators have taken 
reasonable measures to address problems related to campus violence. 
However, it appears that some institutional officials, instead of claim¬ 
ing that they do not know what to do, should simply admit that they 
do not want to do what they know needs to be done to "cure" the 
epidemic of rape and other violence against women on their campuses. 
For example, some may not be motivated to provide educational pro¬ 
grams that challenge male peer groups whose beliefs and attitudes 
support the superiority, dominance, and aggression of men and foster 
the objectification, exploitation, and victimization of women. 

Some may not want to hire more security personnel or schedule 
more professional staff to work on campus at night and on weekends, 
when violence is most likely to occur. Some may not wish to vigor¬ 
ously enforce policies regarding underage drinking or effectively ad¬ 
dress problems related to alcohol abuse, perhaps in part due to fear 
that some students may pack their bags and move out of campus res- 
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idence halls or even transfer to other schools where they believe they 
can drink more freely. And some may not be willing to "spoil stu¬ 
dents' fun" by providing appropriate supervision for fraternities and 
their parties or for other student groups and their activities, even when 
they are known or suspected to represent high risks for alcohol abuse 
and/or sexual violence. 

Clearly, resistance to various endeavors designed to reduce the 
incidence of relationship violence takes many forms, including benign 
neglect of various problems and "doing nothing" in hopes that the 
problems will miraculously solve themselves. Degrees and types of 
resistance vary tremendously from one campus to another, depend¬ 
ing largely on the visions, values, and commitments of institutional 
leaders. Among these leaders are student judicial officers, whose role 
in addressing relationship violence is enormous. Judicial officers should 
inform, enlighten, and influence others throughout the campus com¬ 
munity and coordinate various endeavors designed to address the prob¬ 
lems associated with sexual and other forms of relationship violence. 

RECOMMENDATIONS FOR JUDICIAL OFFICERS 
Make Prevention a Priority 

Many of the duties of judicial officers are reactive in nature, as 
they are expected to investigate and adjudicate disciplinary incidents 
that have already occurred. However, becoming more proactive by 
devoting time and expertise to policy development and communica¬ 
tion, student programming, staff training, and other prevention efforts 
may yield great benefits to students and others in the campus com¬ 
munity, as well as to judicial officers themselves. 

The old saying that "an ounce of prevention is worth a pound 
of cure" may sound trite, but it may also be an understatement when 
applied to relationship violence. Consequences of such violence include 
not only broken bones and other acute injuries that may soon heal, 
but long-term or permanent physical, mental, emotional, social, eco¬ 
nomic, and other injuries, some of them debilitating. And since there 
is no known cure for death resulting from homicide or suicide, pre¬ 
vention may indeed be worth life itself (i.e., priceless). 

Identify High-Risk Groups and Target Prevention Efforts 

Historically, campus rape awareness and other violence preven¬ 
tion efforts have focused on potential victims, whereas comparatively 
little attention has been devoted to the very persons whose violence 
was to be prevented. However, it is my personal belief that, just as 
persons of color cannot (do not have the power to and should not be 
expected to) solve the problem of racism, women cannot (do not have 
the power to and should not be expected to) solve the problem of men's 
violence against women. To be sure, it is important to continue to in- 
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form women of issues related to relationship violence, high-risk be¬ 
haviors associated with the probability of rape, and strategies for max¬ 
imizing their personal safety. However, men must contribute to the 
effort to stop other men from raping and assaulting women. 

Fortunately, in the recent past, increased attention has been given 
to developing rape education programs specifically for college men. 
In fact, many institutions provide training sessions for male peer ed¬ 
ucators who volunteer to present rape awareness programs on men's 
floors in residence halls, in fraternity houses, and to other groups of 
male students. These and similar programs that may be successful in 
deconstructing male myths regarding rape, informing men of the po¬ 
tential consequences of rape, and positively influencing men's attitudes 
and behaviors with respect to women should certainly be supported 
and perhaps expanded. 

Some subgroups of students are apparently more likely than oth¬ 
ers to use various means to perpetrate sexual assault and other vio¬ 
lence. For example, the journal Violence Against Women recently devoted 
an entire special issue (June, 1996) to the topic of "Fraternities, Ath¬ 
letes, and Violence Against Women on Campus." Its lead article sum¬ 
marized Boeringer's (1996) study of 477 male undergraduates, which 
found that, compared to non-athletes, athletes reported a higher like¬ 
lihood that they would (if they could be guaranteed of no reporting 
or punishment) use force to make a woman engage in sexual activities 
: when she did not want to. This study also found that, compared to 
other men, fraternity members were significantly more likely to re¬ 
port actually having used alcohol and verbal coercion to gain sexual 
access to women who, for example, "didn't really want to have sex." 

In their commentary on Boeringer's research and other studies 
reported in this special issue, Koss and Cleveland (1996) emphasized 
: that the male student culture in general provides considerable peer 
group support for rape and other victimization of women. Thus, fra¬ 
ternity members and athletes are certainly not alone in perpetrating 
violence against women on campus. These authors hypothesized that 
other subgroups of male students (not fraternity members and not ath¬ 
letes) may simply use other sexual access strategies (not the ones in¬ 
cluded in this study) to achieve the same ends with sexually-reluctant 
women. 

Peer group norms undoubtedly differ not only from one campus 
to another, but from one sub-group of students to another on the same 
campus. Thus, it is incumbent on judicial officers to gather informa¬ 
tion regarding which groups are likely to experience which problems 
in order to target specific groups with appropriate programs. For ex¬ 
ample, it appears that even those who rape have their standards. That 
is, they perceive the same outcome to be acceptable if they use some 
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strategies, but unacceptable or "wrong" if they use other strategies. 
So, if a given fraternity on your campus supports attitudes and be- j 
haviors related to the "give her another drink" method, but condemns j 
the use of physical force, then rape programs should focus on issues ' 
pertaining to the alcohol method of committing acquaintance rape, j 

This example was used because one of the greatest risk factors 
associated with relationship violence (for both perpetrators and vie- j 
tims) is alcohol. In fact, alcohol is one of the best predictors of all types 
of violence on campus. Not surprisingly, several housing officers par¬ 
ticipating in Palmer's (1993) study of violence in residence halls pre¬ 
dicted that there will be little progress in solving the campus violence 
problem unless or until serious efforts are made to address the cam¬ 
pus alcohol problem. Consequently, all judicial officers are urged to 
take the alcohol problem seriously and to urge others to do the same. 

Continue to Educate Yourself and Others 

If you are reading this sentence (and hopefully this entire book), 
you are obviously committed to your own continuing education. In¬ 
deed, if you read extensively, review audiovisual materials, partici¬ 
pate in listservs, make use of the Internet and Web, attend professional 
conferences, and so forth, you may occasionally suffer from informa¬ 
tion overload. But the more you learn, the more you can teach others. 

Your knowledge, experiences, and insights may be invaluable to 
many people who want or need to gain better understanding of stu¬ 
dents, student conduct, and any number of other topics. For example, 
judicial officers generally know much more about the legal duties of 
institutional employees than do perhaps 99% of such employees. In¬ 
deed, it appears that too many people get their legal information (or 
misinformation) from television. For example, during interviews of 
two resident assistants, it became obvious that they completely mis¬ 
understood a legal concept. When I asked where they had gotten their 
information, they responded, "they had a case just like this on L. A. 
Law" and "I heard it on Geraldo." 

Be sure to include faculty in your educational efforts. Faculty need, 
and often want, a better understanding of what occurs in their stu¬ 
dents' lives when they are not in the classroom. Women faculty, in 
particular, are often the first campus employees to recognize the symp¬ 
toms of relationship violence in their students, particularly commut¬ 
ers. I am aware of rapes that were reported to at least four faculty, 
two of whom contacted me for advice because they did not know how 
to assist victims, where to refer victims for assistance, or what to do 
with the information they had about the incident. 
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Serve as a Link Among Individuals, Departments, or Programs 

Judicial officers can not and need not be directly involved in all 
programs, committees, or task forces that address issues related to re¬ 
lationship violence. However, they can often identify those in differ¬ 
ent units who share common interests or can help to meet each other's 
needs and serve as a link in bringing them together to discuss possible 
cooperative endeavors. Extension of this link to persons off-campus 
may yield many positive outcomes. 

For example, professionals employed by a community agency called 
"The Link" have been actively involved in Bowling Green State 
University's Coalition Against Sexual Offenses (CASO). By working 
collaboratively with CASO members representing health, wellness, pre¬ 
vention, counseling, judicial, police, housing, athletic, academic and 
other services on campus, they have made many valuable contribu¬ 
tions, including the development of educational materials, presenta¬ 
tion of campus programs, and provision of counseling and advocacy 
services to many students who have been raped or otherwise victimized. 

It is particularly important that judicial officers develop and main¬ 
tain positive working relationships with representatives of law enforce¬ 
ment and criminal court systems in the off-campus community (Palmer, 
1993). It may also be wise to communicate and cooperate with local 
government officials, hospital administrators, emergency response per¬ 
sonnel, news reporters, and appropriate others in the broader com¬ 
munity, where many students may live, and where some students may 
become involved in relationship violence. 

Hope for the Best, but Prepare for the Worst 

Judicial officers may be in unique positions to contribute to in¬ 
stitutional preparation and planning for major incidents that every¬ 
one hopes will never occur. One role they may play involves the 
identification of 4 useful resources that allow those on one campus to 
learn from the experiences (both positive and negative) of those on 
other campuses. One such resource is Siegel's (1994) book, Campuses 
Respond to Violent Tragedies , which provides intensive case studies of 
relationship violence (including multiple rapes, assault and battery, 
and murder-suicide), along with arson, hostage-taking, serial murd¬ 
ers and other violent tragedies. After-the-fact reflections by admini¬ 
strators who responded to the incidents include discussions of things 
they're glad they did (e.g., had a comprehensive and well-known cri¬ 
sis management plan in place before catastrophe struck), mistakes they 
made or things they wish they had done differently, and follow-up 
actions they have taken on their campuses to prevent or more effec¬ 
tively address similar tragedies in the future. Siegel also provides a 
very useful summary, set of suggestions from others, and crisis pre¬ 
paration checklist. 
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Protect, Respect, and Help the Accusers and the Accused 

In his recent article entitled "Campus Adjudication of Rape Cases," J 
Sandeen (1996) emphasized that absolute confidentiality must be main- ] 
tained when rapes are reported. "Despite our best efforts, it is still , 
very difficult for most victims to report rape ... [They] are already 
traumatized; if they cannot trust the confidential nature of the process j 
once they report the assault, their personal condition will only get , 
worse" (p. 2). ' 

Because the reporting of relationship violence is commonly in- J 
hibited by fear of retaliation and psychological symptoms of victim- ] 
ization, it is essential that victims who do come forward to report , 
incidents are assured that every effort will be made to protect their j 
physical safety and emotional well-being, as well as their privacy j 
(Palmer, 1996). 

In a 1992 personal communication, Rhoten (as cited in Stevens, 
1993) reported that "according to directors of student conduct offices, J 
the number of reported rapes and other sexual violating behavior com- ] 
plaints against college men has increased approximately 50% during 
the last five years" (pp. 239-240). It is not very likely that the number 1 
of sexually offending men or the actual number of sexual offenses in¬ 
creased by 50% during this period of time. Rather, Koss and Dinero ; 
(as cited in Stevens, 1993) explained that the increase in reporting may J 
be related to "friendlier, more accessible judiciary reporting and re- ■ 
view procedures on college campuses" (p. 241). i 

Even though we appear to know much more about the victims 
than the perpetrators of relationship violence, it seems reasonable to 
suggest that confidentiality, sensitivity to emotional reactions, fair and 
respectful treatment, accessibility to judicial information, and other 
considerations are similarly important to those who have been accused 
of sexual or other acts of violence. In addition, both individuals may 
need referrals to counseling, legal, academic, or other services. 

Roark (1993) noted that some perpetrators experience guilt and 
other emotional reactions to their violent actions, depending on whether 
they have sense of responsibility for such actions. However, some truly 
believe their use of violence, particularly violence against women, was 
justified; acceptable; or the fault of the victims, the alcohol that may 
have been involved, frustrating life circumstances, and other phenom¬ 
ena external to themselves. Because of the great diversity of opinions 
regarding the efficacy of counseling that is coerced or mandated after 
allegations of violence have been made, it is strongly recommended 
that judicial officers consult with counseling professionals before re¬ 
ferring perpetrators to them. 
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Provide Effective Training for Judicial Board Members 

Most students, faculty, and staff who serve on judicial commit¬ 
tees are required to attend one or more training sessions. At the very 
least, these sessions outline campus-specific policies and procedures 
related to the disciplinary process. Hopefully, one session will focus 
on issues related to relationship violence, particularly sexual violence. 
One of the more outstanding resources for training judicial board mem¬ 
bers is a videotape entitled Effective Approaches to Adjudicating Cases 
of Campus Sexual Assault . 

Produced by the Association for Student Judicial Affairs (ASJA, 
1995), this videotape includes several scenes in which actors play the 
parts of individuals involved in the occurrence, reporting, and adjud¬ 
ication of an incident of sexual misconduct. In the initial scene, a male 
and female student who met in a class have their first date, during 
which they consume two pitchers of beer, and then return to the 
woman's room where sexual intercourse occurs without the woman's 
consent. Subsequent scenes include the woman's reporting of the in¬ 
cident to her RA, the woman's discussion with a police officer, sep¬ 
arate pre-hearing meetings of both students with the judicial officer, 
the actual hearing conducted by a student judicial board, and the board's 
deliberations regarding responsibility for the alleged violation and de¬ 
termination of the disciplinary sanction. 

Although the entire tape is only 32 minutes long, the training ses¬ 
sion would last for perhaps 90 minutes or more. This is because after 
each scene a facilitator briefly identifies the major points and asks view¬ 
ers to stop the tape to discuss specific questions or issues. These in¬ 
volve definitions of "consent," the role of alcohol, confidentiality, 
making referrals to other resources, informing students of the charges 
and their rights and assurances, outlining disciplinary procedures, serv¬ 
ing as an adviser to a judicial board, and many other important topics 
that would be relevant to those involved in the disciplinary process 
on any campus. 


CONCLUSIONS 

Most campus violence is student-to-student violence. Victims and 
perpetrators generally know each other as a result of current or pre¬ 
vious associations with each other in social, academic, living, work¬ 
ing, and other environments. However, the term "relationship violence" 
normally refers to violence involving dating, romantic, sexual, or mar¬ 
ital partners. On most campuses where traditional age, single students 
predominate, heterosexual dating or "boyfriend-girlfriend" couples 
• account for much of the relationship violence that comes to the atten¬ 
tion of college officials. In the vast majority of the cases, men will be 
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the alleged perpetrators and women will be self-identified or reported 
by others to be the victims. 

Because incidents of relationship violence are considered to be 
personal and private, generally occur in locations where witnesses are 
not present, and often involve the use or abuse of alcohol, they are 
particularly difficult for police and staff to confront, for victims to re¬ 
port, and for judicial officers to adjudicate. Nevertheless, profession¬ 
als in student judicial affairs may be uniquely capable of addressing 
these problems by educating themselves and others and by providing 
vision and leadership for campus-wide efforts to prevent or minimize 
the occurrence of relationship violence and to provide medical, coun¬ 
seling, legal, and other services to those involved if it does occur. 

It should perhaps be noted that this chapter has emphasized "ad- : 
dressing" (as opposed to "solving") the problem of relationship vi¬ 
olence on campus. In all honestly, I do not know the ultimate solution, 
but I suspect that it will require major shifts in societal paradigms con¬ 
cerning gender socialization, male-female relationships, sexuality, al¬ 
cohol, violence, and other related topics. To be sure, specific individuals 
and incidents require the immediate attention of judicial officers. By 
helping their students and their colleagues today, they will undoub¬ 
tedly be contributing to the longer-term solution to one of the major 
social problems of our times. 
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Chapter VI 

Expression, Harassment and 
Hate Speech: Free Speech or 
Conduct Code Violation 

Brent G. Paterson 


Congress shall make no law respecting an establishment of religion, or pro¬ 
hibiting the free exercise there of; or abridging the freedom of speech, or 
of the press; or the right of the people peacefully to assemble, and to petition 
the Government for a redress of grievances. 

—first amendment to the U.S. Constitution 

One cannot discuss harassment and hate speech without focus¬ 
ing on freedom of expression, Freedom of expression as dictated by 
the First Amendment is often a misunderstood concept. It seems that 
some students and student groups believe that harassing and hateful 
behavior is actually free speech. Students advocate that they can say 
whatever they want, to whomever they want, whenever they want 
regardless of how others may receive that information. As we know, 
the First Amendment is not as broad as some would like to interpret. 

Why is freedom of expression so important? To our forefathers 
who wrote the U.S. Constitution, individuals needed to be free from 
the type of religious persecution that our founders faced from England. 
They sought a country where speech should not be restricted simply 
because the ideas expressed may be offensive to some. As Justice Hugo 
Black wrote, "freedoms of speech, press, petition and assembly guar¬ 
anteed by the First Amendment must be accorded to the ideas we hate 
or sooner or later they will be denied to the ideas we cherish" ( Com¬ 
munist Party v. SACB, 1961). 

The courts have carefully protected the right of free speech. In 
Bridges v. California (1941), the U.S. Supreme Court defined protected 
speech by stating that the "substantive evil must be extremely high, 
before the utterances can be punished." The U.S. Supreme Court es¬ 
tablished the standard for free speech in public schools in Tinker v. 
Des Moines Independent School District (1969) by ruling that forbidden 
conduct must "materially and substantially interfere with the school's 
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normal operations/' In a more recent case, U.S. v. Eichman (1990), The 
U.S. Supreme Court recognized that desecration of the flag may be 
as offensive to many individuals as ethnic and religious epithets. How¬ 
ever, the Court went on to state, "If there is a bedrock principle un¬ 
derlying the First Amendment, it is that the government may not 
prohibit the expression of an idea simply because society finds the 
idea offensive or disagreeable" (U.S. v. Eichman, 1990). 

REGULATING SPEECH 

Free speech activities can be regulated if college and university 
policies are narrowly tailored and allow for ample means of commun¬ 
ication. Wright (1969) presented three principles for regulating free 
speech that have been supported by court decisions. 

1. Expression cannot be prohibited because of a disagreement with or 
dislike for its content 

2. Expression is subject to reasonable regulation of time, place and man¬ 
ner. 

3. Expression can be prohibited if it becomes action that materially and 
substantially interferes with the normal activities of the institution 
or invades the rights of others, (see Buchanan, 1988, p. 57). 

The type of forum for an activity affects the extent to which speech 
can be regulated. The U.S. Supreme Court in Perry Educational Asso¬ 
ciation v. Perry Local Educational Association (1983) defined three types 
of public forums—traditional, limited public, and nonpublic. The tra¬ 
ditional public forum includes such areas as city or campus streets 
and parks. Regulations governing free speech in a traditional forum 
must be content neutral and narrowly tailored to serve a significant 
government interest, but provide for ample alternative channels of 
communication. However, you may regulate time, place, and man¬ 
ner. For example, you might restrict a group from marching down 
the main street of campus an hour before the homecoming football 
game because of the effects on traffic flow. You might, however, allow 
the march earlier in the day or at a location not likely to affect traffic 
flow. 

The limited public forum includes those areas of campus that the 
college or university chooses to open to the public although not re¬ 
quired to do so. Such areas include conference and meeting facilities, 
arenas, stadiums, museums, galleries and other such facilities. A few 
years ago, the president of the United States came to speak on our 
campus. The speech was held in our coliseum and free tickets were 
available to the campus community and public. Originally, it appeared 
that the tickets were simply to limit the number of persons attempting 
to enter the facility. However, the tickets were for another purpose. 
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During the president's speech, a small group of individuals dressed 
in military fatigues and holding a banner began to shout their objec¬ 
tions to the government's handling of MIAs from the Vietnam War. 
Quickly, the Secret Service surrounded these individuals and escorted 
them out of the facility. The tickets to the event had established it as 
a limited public forum. All individuals attending the speech were in¬ 
vited guests and therefore expected to behave with certain decorum. 
Individuals who failed to meet the expectations were invited to leave. 

By contrast, a U.S. senator recently announced his candidacy for 
president on the steps of the administration building on our campus. 
The public stood on the lawn outside the building while listening to 
the speeches. Some protesters were present with banners and shout¬ 
ing slogans. This event was held in a public forum so the protesters 
were not asked to leave nor told to stop their chants. 

The third type of forum is the non-public forum. These forums 
are not required to be open to the public and are usually governed 
by institutional regulations. Typically we think of non-public forums 
as being classrooms and residence halls. For example, your college 
catalog or student handbook probably has information about needing 
to be registered and have paid fees for a class in order to attend the 
class. You may allow others to audit or visit a class with permission 
of the instructor. Likewise, most residence halls today are locked 24 
hours a day and only guests of the residents are permitted to enter 
the halls during certain hours. 

Many institutions have established designated free speech areas 
where one can demonstrate and proselytize on virtually any subject. 
Activities in such designated free speech areas are permitted so long 
as the activity does not cause an immediate threat of destruction of 
institutional property, injury to human life on the campus or immi¬ 
nent threat of willful disruption of the orderly operation of the insti¬ 
tution. 

Besides regulating the forum (place) and manner, institutions can 
regulate time. Institutions can establish an advance reservation policy 
for free speech areas and set the length of time for an event as well 
as the time at which it can occur. In Bayliss v. Martine (1970), South¬ 
west Texas State University suspended students for violating a uni¬ 
versity policy regulating the time and place of demonstrations and 
requiring a 48-hour advance registration for use of the demonstration 
area. The Fifth Circuit Court ruled that "regulation is a valid exercise 
of the university's right to adopt and enforce reasonable nondiscri- 
minatory regulations as to time, place and manner of student expres¬ 
sions and demonstrations." It is reasonable to limit activities that, 
because of the location and time, might disrupt classes, sleep for res¬ 
idence hall students, or other university activities. 
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In regards to manner, free speech activities are not an excuse to 
violate the law or university regulations. For example, book burning 
as a protest may be viewed by the organizers as a free speech activity. 
However, it may be a violation of institutional polices on open flames 
and city fire ordinances. A troubling situation for administrators to¬ 
day is the resurgence of fasts for a certain cause. While the student 
may be entitled to refuse to eat as a protest, if the fast is continued 
for a long period of time it becomes a health issue. It is difficult to 
know when the institution should intervene for the health and safety 
of the fasting students. Medical personnel should aid administrators 
in determining when is the right time to intervene. 

In regulating First Amendment activity it is vital that decisions 
are made content-neutral. Administrators can find this decision to be 
a challenging one. As student judicial affairs officers, we often are re¬ 
quested to act on a situation where another administrator, a faculty 
member, or a student finds the speech of another member of the uni¬ 
versity community offensive. It is especially troublesome when the 
speech of others seems to violate the civil standards of the university 
community. For example, most of us would agree that the members 
of Sigma Chi fraternity at George Mason University might have acted 
with insensitivity when they staged an "ugly woman contest" in which 
one participant appeared in black face with a black curly wig and curl¬ 
ers and used pillows to accent his chest and posterior. 

Some of us also may have felt compelled to take action against 
the fraternity like George Mason University did. Following an outcry 
from women and ethnic minority students, the university placed the 
fraternity on probation for two years. The fraternity sought relief from 
the university sanctions in federal court, claiming that their First Amend¬ 
ment rights had been violated. The federal court ruled that the Uni¬ 
versity imposed sanctions against the fraternity not because of a conduct 
violation but because several student groups perceived the skit as of¬ 
fensive. The court agreed with the fraternity stating, "One of the most 
persistent and insidious threats to the First Amendment rights has been 
that posed by the heckler's veto/ imposed by successful importuning 
of government to curtail 'offensive' speech at peril of suffering disrup¬ 
tions of public order" (Iota Xi Chapter of Sigma Chi Fraternity v. George 
Mason University, 1991). In hindsight, the action of the federal court 
could have been predicted since the action by the university was based 
on content. 

Speech can be regulated based on the content when a compelling 
governmental interest in limiting the speech exists. The courts have 
established that the following categories meet the standard of com¬ 
pelling governmental interest—incitement to lawless action, fighting 
words, obscenity, defamatory speech, and commercial speech (Young- 
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blood, 1995). Even when restricting speech because of these categor¬ 
ies, one must be careful. 

SPEECH CODES 

Today, colleges and universities still struggle with how to em¬ 
ploy the use of civil communications without infringing upon an 
individual's right to freely express their views. Of much debate is how 
to address hate speech—speech vilifying expression that serves only 
to denigrate and injure minorities, religious groups, women, and other 
identified groups. We can learn from the court decisions that have 
virtually put an end to hate speech codes. From the author's point 
of view, the intent of the speech codes at the University of Wisconsin, 
the University of Michigan, and Stanford University were to create 
an environment that fostered civil communications and discouraged 
harassing speech and conduct. However, what all of these codes failed 
to do, according to court decisions, is to clearly differentiate between 
communication that may be offensive and communication that clearly 
violates the First Amendment. 

The University of Michigan had the unfavorable distinction of be¬ 
ing the first institution to be directly challenged in court for a campus 
hate speech code. Following prompting from the Michigan House of 
Representatives and the United Coalition Against Racism to establish 
a set of rules governing hostile speech on campus, the university de¬ 
veloped the Policy on Discrimination and Discriminatory Harassment 
of Students in the University Environment (Kelly, 1995). The policy 
subjected students to discipline for "any behavior, verbal or physical, 
that stigmatizes an individual on the basis of race, ethnicity, religion, 
sex, sexual orientation, creed, national origin, ancestry, age, marital 
status, handicap, or Vietnam-era veteran status" (Doe v. University of 
Michigan, 1989). 

According to the court, the university sought to prohibit certain 
speech by means of an anti-discrimination policy because the univer¬ 
sity disagreed with the ideas or messages being conveyed or because 
people found such speech offensive. However, the court ruled that 
if the university established reasonable and nondiscriminatory time, 
place and manner restrictions narrowly tailored and provided for am¬ 
ple means of alternative communication, it could regulate speech and 
conduct (Paterson, 1994). 

The second major court challenge to a campus speech code in¬ 
volved the University of Wisconsin. The Wisconsin rule prohibited 
racist or discriminatory comments, epithets, or other expressive be¬ 
havior directed at an individual with the intention to demean or create 
a hostile environment. Upon challenge in federal district court, the 
university argued that speech regulated by the rule were "fighting 
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words" as defined in Chaplinsky v. New Hampshire (1942), a U.S. Su¬ 
preme Court decision. The court found that the rule was overly broad 
as a content-based rule and did not meet the criteria of "fighting words" 
as currently interpreted. "It is unlikely," the court indicated, "that all 
or nearly all demeaning, discriminatory comments, epithets, or other 
expressive behavior which creates an intimidating environment tends 
to provoke a violent response... The problems of bigotry and discrim¬ 
ination sought to be addressed here are real and truly corrosive to 
the educational environment. But freedom of speech is almost abso¬ 
lute in our land" (UWM Post v. Board of Regents of the University of 
Wisconsin, 1991). 

In the aftermath of the demise of the Wisconsin rule, the associate 
dean of students at the University of Wisconsin was reported in a March 
28, 1993 Los Angeles Times Magazine article to have said that "he was 
dismayed to find 'that [p]eople were perfectly willing to restrict speech 
when it served their agendas'" (Pavela, 1993, p. 80). Examples of com¬ 
plaints filed with the dean of students office included a complaint from 
one student because a painting of the Pope was displayed with a con¬ 
dom affixed to it; another complaint of age discrimination involved 
a student upset that he had been called a "primitive dinosaur," and 
a white student called a "redneck" wanted action against a black woman 
who made the statement. 

To many, the decision of a California superior court judge finding 
the speech code at Stanford University unconstitutional came as a sur¬ 
prise. The speech code prohibited harassment which included "dis¬ 
criminatory intimidation by threats of violence and also includes 
personal vilification of students on the basis of their sex, race, color, 
handicap, religion, sexual orientation, or national or ethnic origin" (Rob¬ 
ert J. Corry, et ah, v, The Leland Stanford Junior University, et al, 1995.). 

Personal vilification is further defined to include speech or other 
expression "intended to insult or stigmatize an individual or a small 
number of individuals on the basis of the characteristics listed pre¬ 
viously, addressed directly to the individual or individuals whom it 
insults or stigmatizes, and makes use of insulting or "fighting" words 
or nonverbal symbols." The decision of the court included a review 
of Chaplinsky v. New Hampshire (1942), UWM Post v. Board of Regents 
of University of Wisconsin (1991), R.A.V. v. City of St. Paid (1992) and 
Wisconsin v. Mitchell (1993) and discussion on the implications of these 
cases for the Stanford Speech Code. The court ruled that the univer¬ 
sity "cannot proscribe speech that merely hurts the feelings of those 
who hear it." 

In discussing the implications of the R,A. V, case, the court indi¬ 
cated that the university had other means available to prevent the type 
of harassment they seek to regulate. The court suggested that the uni- 
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versity could "continually press upon their students ... the need to 
be respectful of each other" (Cony v. Stanford University , 1995). It cited 
educational programs and publications as means to accomplish this 
goal. The court did agree that a penalty enhancement scheme tailored 
along the lines of Wisconsin v. Mitchell might also be a means for ad¬ 
dressing racism and hate on campus. 

Does the First Amendment apply to private institutions? Typically, 
the answer is no. However, there may be state laws that change the 
situation. In California, a law was adopted in 1992 (the "Leonard Law") 
providing that private colleges not "make or enforce any rule subject¬ 
ing any student to disciplinary sanctions solely on the basis of con¬ 
duct that is speech or other communication that, when engaged in 
outside the campus or facility of a private postsecondary institution, 
is protected from governmental restriction by the First Amendment 
,. (Pavela, 1995). 


RACIALLY HOSTILE ENVIRONMENT 

In March 1994 the Office of Civil Rights (O.C.R.) in the Depart¬ 
ment of Education issued a Notice of Investigative Guidance that es¬ 
tablishes guidelines for investigations by O.C.R. of incidents of racial 
harassment against students. These guidelines rely heavily on stan¬ 
dards developed for a hostile environment existing in a sexual harass¬ 
ment case (see Meritor Savings Bank v. Vinson , 1986). O.C.R. defined 
a racially hostile environment as: 

.,. harassing conduct (e.g., physical, verbal, graphic, or written) that 
is sufficiently severe, pervasive or persistent so as to interfere with 
or limit the ability of an individual to participate in or benefit from 
the services, activities or privileges provided by a recipient. A re¬ 
cipient has subjected an individual to different treatment on the ba¬ 
sis of race if it has effectively caused, encouraged, accepted, tolerated 
or failed to correct a racially hostile environment of which it has ac¬ 
tual or constructive notice. (Office of Civil Rights Notice of Inves¬ 
tigative Guidance, p. 11449) 

Further, O.C.R. indicated that it will evaluate the hostile environ¬ 
ment based upon how a reasonable person of the same age and race 
as the victim, under similar circumstances, would feel their educational 
experience had been affected. According to the guidelines, in most 
cases harassment will consist of more than a casual or isolated inci¬ 
dent except cases that are sufficiently severe to include injury to per¬ 
sons or property or conduct threatening injury to persons or property. 

Acts creating a hostile environment may be directed at anyone 
and need not be targeted at the complainant (Office of Civil Rights 
Notice of Investigative Guidance, pp. 11449-11450). 
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WHAT CAN COLLEGES AND UNIVERSITIES DO 
TO ADDRESS HATE BEHAVIOR? 

A fine line exists between the educational interests of an institu¬ 
tion of higher education and denying freedom of expression. It ap¬ 
pears that speech codes or any attempt to develop similar language 
in a code of conduct will be found unconstitutional. However, colleges 
and universities are not without recourse in addressing hate behavior. 
The following are suggested means for addressing such behavior: 

1. A top-level administrator can publicly reaffirm the need for free¬ 
dom of expression on campus while indicating dislike for the con¬ 
tent and showing how the action affects the university community. 

2. Conduct toward others in a hostile or discriminatory manner is still 
likely a violation of the code of conduct. Destruction of property, 
threatening the safety Of others, repeated harassment of an individ¬ 
ual are all examples of actions that can be dealt with as violations 
in typical codes of conduct. 

3. Reasonable time, place and manner restrictions on the use of uni¬ 
versity facilities can curb the effect of hate speech. 

4. Penalties for violations of the code of conduct can be enhanced when 
the violation is motivated by prejudice or hate, 

5. Avoid phrases in the code of conduct which reference certain groups 
or classifications and the language "because of" or "on the basis 
of" specific factors (Youngblood, 1995). 

SEXUAL HARASSMENT 

Originally, sexual harassment was viewed as a workplace issue 
that required an element of power over another. Today, college and 
university campuses are dealing with sexual harassment claims against 
professors and an ever-increasing number of complaints from students 
about sexual harassment by fellow students and complaints from fac¬ 
ulty about sexual harassment from students. In this chapter, discus¬ 
sion will be limited to situations where a student is the harasser. 

Student harassment is covered under Title IX of the Education 
Amendments of 1972. The generally accepted definition of sexual ha¬ 
rassment, which follows, was developed by the Equal Employment 
Opportunity Commission in its 1984 guidelines and modified to re¬ 
flect the inclusion of students under Title IX. 

Unwelcome sexual advances, requests for sexual favors, and other 
verbal or physical conduct of a sexual nature constitute sexual harass¬ 
ment when: 

1. Submission to such conduct is made either explicitly or implicitly a 
term or condition of a person's employment or academic advancement; 
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2. Submission to, or rejection of, such conduct by an individual is used 
as the basis for decisions affecting an individual's employment or 
academic standing; 

3. Such conduct has the purpose or effect of unreasonably interfering 
with a person's work or academic performance or creating an intim¬ 
idating, hostile or offensive work, learning or social environment (EEOC 
Guidelines on Discrimination Because of Sex, 1984). Wording in ital¬ 
ics was added to reflect coverage of students under Title IX (San¬ 
dler, 1994) 

Courts refer to the first two conditions as quid pro quo harassment 
which basically means something given or withheld in exchange for 
something else. Such cases in higher education typically involve a su¬ 
pervisor making demands that might affect a subordinate's status as 
an employee or a faculty member suggesting methods (sexual demands) 
for improving a grade. 

Quid pro quo harassment complaints are most often handled through 
a human resources department or affirmative action officer, if the al¬ 
leged harasser is a staff member of the university, and by the provost 
or academic dean, if the harasser is a faculty member. Student judicial 
affairs administrators may become involved when a student in a po¬ 
sition of power harasses another student, i.e. a resident advisor in a 
coed hall suggesting that he will not report a violation in exchange 
for a sexual favor or a student worker who supervises other student 
workers making unwanted sexual advances and suggesting that he/she 
might affect the other student's work status. Quid pro quo cases are 
often the most flagrant cases (Sandler, 1994), 

The more difficult cases involve hostile environment sexual ha¬ 
rassment. The concept of a hostile environment as a form of sexual 
harassment was determined by the U.S. Supreme Court in Meritor Sav¬ 
ings Bank v. Vinson (1986). In this case, the court determined that an 
environment can be so hostile that it interferes with a person's ability 
to work. Hostile environment sexual harassment is very common on 
college and university campuses and most often involves peer harass¬ 
ment. In the not too distant past, such behavior might have been dis¬ 
counted as "boys will be boys." 

Hostile environments can be created by offensive sexual banter¬ 
ing and joking, offensive pictures and graphics, using sexual or vul¬ 
gar language in conversation, sexual graffiti, and sexual innuendos 
(Sandler, 1994). Today, hostile environment cases involving the use 
of computers are common (see chapter on Computer Misuse). 

The Region IX director for O.C.R. wrote the following to college 
officials in California in order to define sexual harassment under Title IX: 

... As to students, sexual harassment under Title IX may be defined 
as unwelcomed sexual advances, requests for sexual favors, or other 
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physical or verbal conduct of a sexual nature, imposed on the basis 
of sex, that could: (a) deny, limit, or provide different aids, benefits, 
services or opportunities; (b) condition the provision of aids, ben¬ 
efits, services, or opportunities; or (c) otherwise limit a student's en¬ 
joyment of any right, privilege, advantage, or opportunity protected 
by Title IX. 

Sexual harassment occurs when: (1) submission to such conduct 
is explicitly or implicitly made a term or condition of the individual's 
education or is used as the basis for educational decisions affecting 
that individual (quid pro quo harassment); or (2) the conduct has 
the purpose or effect of unreasonably interfering with the individual's 
educational performance, or otherwise limiting the ability of that 
individual to benefit from services, opportunities or privileges, by 
creating an intimidating, hostile or offensive education environment. 
(Santa Cruz Violation Letter, pp. 2-3) 

Exhibiting offensive materials in the workplace has been held to 
create a hostile environment. In Robinson v. Jacksonville Shipyards, Inc. 
(1991) a female employee filed sexual harassment claims because there 
were pictures of nude and semi-clothed women throughout the work¬ 
place in magazines, clippings, calendars and plaques on the walls. The 
shipyards admitted that these pictures existed and that no employees 
had been disciplined for reading or displaying the pictures. 

In determining if a hostile environment existed, the court imposed 
a five-element test. The court determined that: (a) the complainant 
belonged to a protected category; (b) the complainant was subjected 
to unwelcome sexual harassment; (c) the harassment was based on 
sex; (d) the harassment affected a term, condition or privilege of em¬ 
ployment; and (e) the shipyards management knew or should have 
known of the harassment and failed to take, prompt, effective reme¬ 
dial action (Sandler, 1994). Specifically, the court stated, "A reason¬ 
able woman would find that the working environment at the shipyard 
was abusive. This conclusion reaches the totality of the circumstances 
including the sexual remarks, the sexual jokes, the sexual oriented pic¬ 
tures of women ..." ( Robinson v. Jacksonville Shipyards, Inc., 1991). 

A more recent court decision seems to cloud the issue of what 
constitutes a hostile environment. A female officer of the El Paso Po¬ 
lice Department filed suit on the basis of comments published in the 
police association newsletter. The Fifth Circuit Court determined that 
the few offensive comments in the newsletter were insufficient, by them¬ 
selves, to create a hostile environment. The court recognized the con¬ 
flict with the First Amendment in such cases. It stated, "Where pure 
expression is involved. Title VII steers into the territory of the First 
Amendment. It is of no use to deny or minimize the problem because, 
when Title VII is applied to sexual harassment claims founded solely 
on verbal insults, pictorial or literary matter, the statue imposes content- 
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based, viewpoint-discriminatory restrictions on speech" (DeAngelis v. 
El Paso Municipal Police Officers Association, 1995). 

These cases show the lack of clarity in defining a hostile environ¬ 
ment. As with other forms of harassment, because verbal, written or 
electronic communication or visual displays may be offensive to an 
individual does not mean it is harassment. The frequency with which 
such communication or displays occur, the vulgarity of the commun¬ 
ication or display, and the effects of the communication or visual dis¬ 
play upon the individual's employment or academic performance or 
learning or social environment are important issues to determine in 
sexual harassment claims at colleges and universities. 

In handling sexual harassment cases the process is extremely im¬ 
portant. Every college or university should have a clearly articulated 
sexual harassment policy that is written in easily understood language, 
not "legalese." It needs to demonstrate the college's or university's 
commitment to prevent and address sexual harassment and encour¬ 
age potential victims to file complaints. Most importantly, the policy 
should be readily available to everyone in the campus community. 
Continual education should be provided to faculty staff and students 
on sexual harassment. Common elements to include in a sexual ha¬ 
rassment policy include: 

1. Statement of commitment; 

2. Statement describing sexual harassment as illegal and prohibition 
against such activity; 

3. Definition of sexual harassment with examples; 

4. Statement about confidentiality; 

5. Statement about false charges and retaliation; 

6. Statement about scope of coverage including off-campus violations; 

7. Statement about coverage of other forms of harassment, i.e. sexual 
orientation; 

8. Description of the person(s) to contact if an individual is experi¬ 
encing sexual harassment; 

9. Statement about possible sanctions; 

10. Description of informal complaint procedures and contact(s) to file 
an informal complaint; 

11. Description of formal complaint procedures and contact(s) to file 
a formal complaint; 

12. List of rights of the accused and the complainant. 

Many students are not interested in filing formal complaints in 
sexual harassment cases. In such situations, the student may only want 
the accused to be informed of how his/her behavior is affecting stu¬ 
dents. In other situations, mediation might be used to resolve the dis- 
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pute. Especially in peer harassment situations, the complainant may 
simply want the other person to know how he/she feels and establish 
conditions for any further contact, if any. 

Using a mediator to facilitate this process can be highly effective. 
The process is confidential and no official records of the mediation 
session are kept by the university. Thus, the often-expressed concern 
from a complainant that, I do not want to get the accused in any trou¬ 
ble, is avoided. It is important to realize that mediation requires the 
voluntary cooperation of both parties and that at any time either party 
can stop the mediation process. 

When students are alleged to have committed sexual harassment 
and the complainant wishes to pursue formal action then the normal 
university disciplinary procedures might be followed. It is suggested 
that if the institution normally uses a hearing officer to determine 
whether a violation occurred and determine possible sanctions, a ju¬ 
dicial board or ad hoc hearing panel be used to hear sexual harass¬ 
ment cases. The judicial board or ad hoc panel should be trained in 
sexual harassment issues and procedures. Membership on the judicial 
board or panel should include faculty, staff and students. Appeals of 
decisions made by the judicial board or panel should follow the nor¬ 
mal disciplinary appeal procedure. 

As with many difficult cases that find their way to student ju¬ 
dicial affairs administrators, sexual harassment cases need to be han¬ 
dled with sensitivity to the plight of both the complainant and the 
accused. Be certain to follow your procedures. Deviating from estab¬ 
lished procedures is an invitation for a lawsuit. 

CONCLUSIONS 

It seems that the federal government is not helping matters. Court 
decisions and Office of Civil Rights rulings appear to contradict each 
other. Institution's ability to establish its expectations for student be¬ 
havior continues to be eroded by interference from the courts and Con¬ 
gress. The court decisions of the 1960s that in effect abolished in loco 
parentis have left their marks on higher education. The more recent 
consumerism from students and parents and support from the gov¬ 
ernment continue to change the manner in which institutions must 
operate. While the intent is often good, i.e. the Cleary's push for re¬ 
lease of statistics on campus crime, the result seems to be more bu¬ 
reaucracy without substance. Meanwhile, parents are saying I know 
what is right for my son or daughter so I expect the institution to treat 
him or her accordingly. 

While the application of the First Amendment to the higher ed¬ 
ucation setting is always open to debate, we can predict, with a high 
level of confidence, that there will continue to be challenges for colleges 
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and universities in this area in the future. We need to be advocating 
the importance of free and open discussions in the academic environ¬ 
ment. At the same time, we need to educate everyone in the univer¬ 
sity community that civil communication is an expectation. We need 
to go beyond tolerance and expect all members of the university com¬ 
munity to treat others with respect. 

We can safely say "hate speech codes" are dead. While some of the 
behavior exhibited by students may be offensive, we should avoid 
making decisions on content. Instead, we can look to our codes of con¬ 
duct to determine if an offense occurred. For example, racist graffiti 
painted on someone's residence hall room door can be addressed as 
damage of university property. If it is determined through a hearing 
that a violation occurred, the sanction can be enhanced when the of¬ 
fense was motivated by prejudice toward a person because of factors 
such as race, religion, ethnicity, disability, national origin, age, gender, 
or sexual orientation. Other common violations may include direct 
threats to physically harm another, stalking, assault, telephone harass¬ 
ment, and violation of the computer use policy. Nothing should stop 
us from visiting with students about their actions even if it is not a 
violation of the discipline code. 
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Part Three 


Student Organization 
Conduct Issues 



Chapter VII 

Disciplining Student Organizations 


Glenn W. Maloney 


Nearly every college has experienced student rebellions or riots, 
some more serious than others. In certain cases, they eventuated in 
broken windows or cracked furniture; in others, they resulted in deaths. 
All involved some kind of collective action, either of a class or of a 
whole student body. These outbursts could be found in all sections 
of the country. These rebellions posed perplexing problems for college 
authorities. Whatever their cause, the outbreaks were bound to dam¬ 
age the reputation of an institution ... They would occasion severe 
criticism ... by parents, trustees, and the public in general (Brubacher 
& Rudy, 1976. p. 53). 

Does some of this sound at all familiar? Is it a description of the 
campus unrest of the sixties or administrative issues of the 1990s? No, 
Brubacher and Rudy are describing pre-Civil War college events and 
Issues. Are colleges in the 1990s still experiencing disruptions from 
student groups? Do administrators worry how campus events are 
viewed by outside constituents? Most of us can probably agree that 
'bur student groups continue to challenge and question many of our 
requirements and restrictions. 

This chapter will look at the ability of colleges and universities 
,to establish reasonable rules to regulate how, when and where stu¬ 
dent organizations can use institutional facilities and the ability to dis¬ 
cipline student organizations that fail to comply with these rules. Issues 
surrounding valid rules and due process are addressed and recom¬ 
mendations and guidelines for disciplining student organizations are 
offered. As stated in Student Services and the Law (Barr & Associates, 
-1988) each institution must adapt this information to be consistent with 
its "own mission, environment, location, and circumstances" (p. 284). 
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RECOGNITION 

From higher education's earliest days students were forming 
groups. At first, students formed groups by traditional class break¬ 
downs, shortly followed by literary societies. And with groups came 
problems, "As early as 1667 the Harvard Board of Overseers imposed 
penalties" on groups of students participating in forms of "predatory 
adolescent aggression" (Brubacher & Rudy, 1976, p. 46). 

Literary societies, which were educational, political, professional 
and social organizations all in one, "commanded the kind of passion¬ 
ate student loyalty which was later accorded to fraternities and ath¬ 
letic teams" (Brubacher & Rudy, 1976, p. 47). Minutes of their meetings 
"indicate that horseplay and frivolity" occurred (Brubacher & Rudy, 
p. 47). Phi Beta Kappa, although started as a literary society in 1776, 
stood apart from other literary societies because of "its high degree 
of selectivity and its secrecy" (Brubacher & Rudy, p. 26). By the time 
Phi Beta Kappa dropped its secrecy requirements the fraternity move¬ 
ment was well established. Characteristics attributed to secret socie¬ 
ties included elaborate initiations and abusing newcomers (Brubacher 
& Rudy). 

In spite of some attempts by university officials, state lawmakers, 
and even the courts, the number of fraternities continued to grow. Be¬ 
sides the increase in fraternities, and other similar social clubs, the 
early nineteenth century saw the establishment of numerous other or¬ 
ganizations including academic, religious, recreational and those formed 
around social issues. One of which was the Intercollegiate Socialist 
Society organized by Upton Sinclair (Brubacher & Rudy, 1976, p 131). 

The Intercollegiate Socialist Society was the birthplace of the League 
for Industrial Democracy, which spurred an offshoot called the Stu¬ 
dent League for Industrial Democracy which later gave rise to the Stu¬ 
dents for a Democratic Society (Brubacher & Rudy, 1976). Students 
for a Democratic Society (SDS) was "the principle student organiza¬ 
tion that sparked the student resistance of the New Left" (Brubacher 
& Rudy, p. 350). The organization "had hundreds of campus chapters 
and at its peak some 75,000 members" (Brubacher & Rudy, p. 350). 

When the SDS applied for a chapter at Central Connecticut State 
College, they were turned down. University officials stated that they 
did not approve of the student organization's relationship with the 
national SDS, and that the organization's philosophy of violence would 
cause campus disruption (Maloney, 1988, p. 285). The campus organ¬ 
ization sued Central Connecticut State College and the case found its 
way to the Supreme Court. 

In 1972 the Court ruled, in Healy v, James (1972), that denial ol 
recognition to a local chapter of Students for a Democratic Society vi¬ 
olated the individuals' First Amendment rights of association. The Court 
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opinion stated that Central Connecticut State could not deny the stu¬ 
dent organization recognition because the college disagreed with the 
group's philosophy or because of the student group's association with 
an unpopular organization {Healy, 1972; Maloney, 1988). 

As a result of the Healy (1972) case, an organization cannot be de¬ 
nied recognition because it is unpopular, or advocates unpopular views. 
The decision in Healy has made it virtually impossible for public col¬ 
leges and universities to prohibit the formation of student groups that 
are willing to comply with reasonable regulations (Maloney, 1988). 

The Court did, however, give schools the right to deny recogni¬ 
tion "to any group that reserves the right to violate any valid campus 
rules with which it disagrees" {Healy, 1972, p. 2352). The Court stated 
"activities need not be tolerated where they infringe reasonable cam¬ 
pus rules, interrupt classes, or substantially interfere with the oppor¬ 
tunity of other students to obtain an education" (j Healy, p. 2350). 

Private Schools 

The application of Healy (1972) and other constitutional issues dis¬ 
cussed throughout this chapter is different for public and private in¬ 
stitutions. "Public institutions and their officers are fully subject to 
the constraints of the federal Constitution, whereas private institutions 
and their officers are not. Because the Constitution was designed to 
limit only the exercise of government power, it does not prohibit pri¬ 
vate individuals or corporations from imposing on such freedoms as 
free speech, equal protection and due process" (Correnti, 1988, quot¬ 
ing Kaplan, 1985, pp. 17-18). 

"In general, the courts have ruled that private institutions are not 
constrained by the first amendment of the Constitution in their deal¬ 
ings with students, as long as they follow the policies and procedures 
outlined in official institutional publications" (Correnti, 1988, p. 29). 
Private schools can be held to standards and policies articulated in 
their publications. Although some courts have "expressed reservations 
regarding the strict applicability of the contact relationship" (Shur, 
1988, p. 92), there are "a number of cases [that] illustrate the appli¬ 
cation of contract law to higher education [and] most of them have 
occurred in private institutions" (Correnti, p. 36). 

Public institutions are required to grant students certain freedoms 
and due process protections, but Charles Alan Wright (1969) states 
that "Americans often become so obsessed with questions of consti¬ 
tutionality that they give insufficient attention to considerations of wise 
policy" (p. 1035). Wright contends that a wise institution might give 
its students more freedoms than the minimum required by the con¬ 
stitution. Surely a private institution of higher education would not 
want to give its students anything less. 
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REGULATION 

As stated above, Healy (1972) did allow colleges and universities 
to enforce "reasonable campus rules" (p. 2350). Student organizations 
often seek recognition so that they may access certain university build¬ 
ings and grounds. Most groups want to hold meetings, distribute lit¬ 
erature, post signs, raise funds, and sponsor speakers. In order to 
accommodate these activities in an orderly fashion and without dis¬ 
ruption to other functions of the institutions, officials promulgate rules 
and regulations. But whether some campus rules are reasonable or 
not has been the subject of litigation. 

Unconstitutional Rules 

The Fifth Circuit declared unconstitutional a regulation that stated; 
"All events sponsored by student organizations, groups, or individ¬ 
ual students must be registered with the Director of Student Activi¬ 
ties, who, in cooperation with the Vice President for Student Affairs, 
approves activities of a wholesome nature" ( Shamloo v. Mississippi State 
Board of Trustees, 1980, p. 625). In this case students were disciplined 
for taking part in an unauthorized demonstration. Shamloo is impor¬ 
tant because it is a case where a campus rule contained some language 
ruled unconstitutional and therefore unenforceable. The Fifth Circuit 
Court held that a reasonable rule of time, place, and manner could 
not include a provision that only allowed "wholesome" activities. 

Policies could restrict a group's ability to interfere with the flow 
of traffic, to disrupt classes, or use obscene materials. But policies may 
not regulate content. University administrators should not be in the 
position to decide what is "wholesome." "Limiting approval of activ¬ 
ities only to those of a 'wholesome' nature is a regulation of content" 
(Shamloo, p. 523). Policies should not attempt to regulate what is said 
but instead they need to address when, where and how an activity 
is to be conducted. 

In Iota Xi Chapter of Sigma Chi Fraternity v. George Mason Univer¬ 
sity (1993) a fraternity was disciplined for sponsoring an "ugly woman 
contest" in the cafeteria of the student union, The contest included 
a Caucasian man dressed as a black women with exaggerated features. 
In his affidavit to the court, the dean said that the university: 

... does not and cannot condone this type of on-campus behavior 
which perpetuated derogatory racial and sexual stereotypes, tends 
to isolate minority students, and creates a hostile and distracting 
learning environment. Such behavior is incompatible with, and de¬ 
structive to, the University's mission of promoting diversity within 
its student body [and] sends a message to the student body, and 
the community that we ... are not serious about hurtful and offen¬ 
sive behavior on campus (p. 392). 
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However, the Fourth Circuit Court of Appeals said that the uni¬ 
versity could not "sanction Sigma Chi for the message conveyed by 
the 'ugly woman contest 7 because it ran counter to the views the Uni¬ 
versity sought to communicate' 7 ( Iota Xi Chapter of Sigma Chi Fraternity 
v. George Mason University, 1993, p. 393). University discipline could 
have been imposed if Sigma Chi had used the facility without per¬ 
mission, damaged the facility, refused to pay costs incurred from us¬ 
ing the facility, illegally possessed or sold alcohol at the event, violated 
university policies regarding fundraising activities or for any number 
of other legitimate reasons, but not because of the message, regardless 
of how abhorrent that message seems to others. 

The Fourth Circuit's opinion was issued after the Supreme Court's 
decision in R. A. V. v. City of St. Paul (1992). In this Supreme Court case, 
the City of St. Paul passed an ordinance prohibiting "the display of 
a symbol which ... arouses anger, alarm or resentment in others on 
the basis of race, color, creed, religion or gender" ( p. 2540). There 
were several opinions written in the case concurring that the policy 
went too far in limiting First Amendment rights. In addition the Court 
saw the policy as trying to regulate content. The opinion stated that 
the First Amendment does not permit the government "to impose spe¬ 
cial prohibitions on those speakers who express views on disfavored 
subjects" (p. 2541). 

An institution may wish to control the manner in which social 
fraternities rush or pledge new members. Many service, honorary and 
professional organizations also use probationary pledge periods. Un¬ 
less the regulation pertains to all student organizations it would be 
considered an unconstitutional rule targeting some unfavored groups. 
(It should be pointed out that this does not preclude groups from vo¬ 
luntarily joining an organization like an interfraternity council which 
can have its own set of rules that may include rush and pledge guide¬ 
lines. But the sanctions that could be imposed by such a group would 
involve limiting benefits or membership to the council.) 

Another common example of rules targeting specific groups are 
those against homosexual groups. There is a long legal history of courts 
telling institutions of higher education that they cannot enforce reg¬ 
ulations because of sexual orientation. Many campuses since the Healy 
v. James (1972) decision have tried to deny recognition to gay student 
organizations and have lost in court (Maloney, 1988). 

Most recently, the Alabama legislature passed a law attempting 
to restrict the activities of gay and lesbian groups on college campuses 
in that state. The state law prohibited: 

Any college or university from spending public funds or using fa¬ 
cilities, directly or indirectly, to sanction, recognize or support any 
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group that promotes a lifestyle or actions prohibited by the sodomy 
and sexual misconduct laws of the state" ( Healy, 1996, p. A29). 

A federal judge ruled the law unconstitutional. Relying heavily j 
on the Supreme Court's decision in Rosenberger, the judge "declared 
that public colleges could not deny funds to campus groups based 
on the viewpoints of those groups" {Healy, 1996, A29). j 

It may be possible to discipline a group if they were actually found j 
engaging in illegal activity (Some states still consider sodomy a crime). J 
But you cannot deny a group of students access to university activ¬ 
ities because you don't like what they advocate. An example—many 
campuses have chapters of NORML (National Organization for the 
Reform of Marijuana Laws) but no campuses would tolerate the pos¬ 
session or use of marijuana. 

Campus administrators should not shy away, however, from pro¬ 
mulgating and enforcing rules to maintain an orderly, educational en¬ 
vironment. We can regulate groups but not merely because we don't 
like their purpose. The Supreme Court, while striking down a regu¬ 
lation that restricted only religious groups, stated that the holding did 
not prohibit the university from establishing reasonable time, place, 
and manner regulations {Widmar v. Vincent, 1981). In 1984 the Court 
ruled that restrictions on expression are valid provided that: 

... they are justified without reference to the content of the regulated 
speech, that they are narrowly tailored to serve a significant gov¬ 
ernmental interest, and that they leave open ample alternative chan¬ 
nels for communication of the information {Clark v. Community for 
Creative Non-Violence, 1984, p. 3069). 

Religious Groups 

The First Amendment contains the sentence "Congress shall 
make no law respecting an establishment of religion, or prohib¬ 
iting the free exercise thereof." This is often plainly interpreted 
to mean the separation of church and state. But application of 
this to all levels of government and all of public education can 
create disagreement among reasonable people. 

In trying to uphold the First Amendment, public institutions 
have attempted to impose restrictions on religious organizations. 
Regulations which have specifically targeted religious group ac¬ 
tivities have been overturned by the courts as regulations of con¬ 
tent. 

The University of Missouri at Kansas City's regulation that 
no group may use university facilities for religious worship or 
teaching was a typical university regulation meant to keep pub¬ 
lic institutions from violating the separation of church and state 
clause of the First Amendment. But the Supreme Court in Wid¬ 
mar v. Vincent (1981), and just recently in Rosenberger v. 
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Rector and Visitors of University of Virginia , (1995) has stated that it was 
not necessary to deny eligibility of campus groups to use campus fa¬ 
cilities or apply for funding from a general fund, in order to avoid 
violation of the Constitution, 

In Widmar v. Vincent (1981), Cornerstone, a student organization, 
was denied permission to use facilities for religious teaching or wor¬ 
ship. The Court overturned this decision stating "the University seeks 
to enforce a content-based exclusion of religious speech" (at 278). In 
Rosenberger v. Rector and Visitors of University of Virginia (1995), a re¬ 
ligious group, Wide Awake Productions, sought to have printing costs 
for its publication paid by the Student Activities Fund at the Univer¬ 
sity of Virginia. The Student Activity fund was used by other groups 
^for similar expenses. Wide Awake was denied the funds because the 
group's publication promoted a particular religious belief in violation 
of the university's guidelines for use of the fund. The Court overturned 
this exclusion stating the practice "required public officials to scan 
and interpret student publications to discern their underlying philo¬ 
sophic assumptions respecting religious theory and belief." This de¬ 
cision in not unlike the Fifth Circuit's decision in Shamloo v. Mississippi 
State Board of Trustees (1980), where administrators had to determine 
what was "wholesome." 

University regulations should not be written with specific groups 
in mind. All registered or recognized student groups are alike in the 
eyes of the law. Groups may be categorized by officials for conveni¬ 
ence of administration or for the ease of others to locate information 
about specific groups, but group type or purpose should not be used 
as a factor in promulgating regulations or imposing discipline. 

publications 

It should be clear by now that campus administrators cannot con¬ 
trol the content of programs sponsored by student groups and the same 
holds true for their publications. Institutions can regulate the distri¬ 
bution of campus publications. However, regulations about how, where, 
and when publications can be distributed should pass constitutional 
muster. But often the major campus publication is not merely the work 
of a student group but of an academic or auxiliary campus department. 

The institution may provide space, equipment, vehicles, person¬ 
nel, etc. for the orderly operation of these newspapers or magazines, 
and it would seem that more control could be exercised over them. 
But campus administrators should not be tempted to discipline cam¬ 
pus publications without carefully reviewing the legal issues involved. 

t 1 When university officials attempted to withdraw financial sup¬ 
port, in order to shut down a campus paper that illegally discrimi- 
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nated in its staffing and advertising policies, the Fourth Circuit Court 
of Appeals said: 

Censorship of constitutionally protected expression cannot be im¬ 
posed by suspending the editors, suppressing circulation, requiring 
imprimatur of controversial articles, excising repugnant material, 
withdrawing financial support, or asserting any other form of cen¬ 
sorial oversight based on the institutions power of the purse (Joyner 
v. Whiting , 1973, p. 460). 

In this case the Fourth Circuit said that "to comply with the First 
Amendment the remedy must be narrowly drawn to rectify only the 
discrimination in staffing and advertising" (Joyner v. Whiting , 1973, 
p. 463). In a similar case where a university attempted to restrict the 
distribution of a literary magazine that contained potentially offensive 
racist content, the Fifth Circuit ruled that "Speech cannot be stifled 
by the state merely because it would perhaps draw an adverse reac¬ 
tion from the majority of people, be they politician or ordinary citi¬ 
zens, and newspapers" ( Bazaar v. Fortune, 1973, p. 572). 

It was later agreed that the university could add a simple disclaimer 
to the publication (Bazaar v. Fortune, modified, 1973). The Supreme 
Court in Papish v. University of Missouri Curators (1973), in overturning 
the expulsion of a student editor, stated that the student "was expelled 
because of the disapproved content of the newspaper rather than the 
time, place, or manner of its distribution" (p. 670). 

It should be clear that student organizations, disciplined because 
of the content of their activities are not considered wholesome, run 
contrary to the mission of the university, or upset others, will ulti¬ 
mately prevail in the courts. When establishing rules, campus admin¬ 
istrators must be very careful to tailor them to be content-neutral and 
to regulate activities according to time, place and manner. 

In attempting to maintain an educational environment free from 
disruption or harassment, university officials must often balance pro¬ 
tecting students from unwarranted or inappropriate activities and de-^ 
fending the First Amendment—not always an easy choice. Wher 
drafting regulations, the First Amendment should always take prior¬ 
ity. When crafting educational programs/one should consider strat¬ 
egies pertaining to tolerance, civility, and the appreciation of diversity 

Constitutional Regulations 

University regulations have been upheld by the courts in cases 
where the rule is content-neutral and is simply restricting activities 
to a reasonable time and/or place/and merely asks students to con 
duct their activities in a reasonable manner. Indeed even in the land¬ 
mark case of Tinker v. Des Moines Independent School District (1969), 
while the Court upheld the right of students to wear black armbands 
it also stated that: 

136 The Administration of Campus Discipline .. 


Conduct by the student, in class or out of it, which for any reason— 
whether it stems from time, place, or type of behavior—materially 
disrupts classwork or involves substantial disorder or invasion of 
the rights of others is, of course, not immunized by the constitutional 
guarantee of freedom of speech (p. 740). 

Restrictions of Time, Place and Manner 

In Bayless v, Martine (1970) a group of students challenged a cam¬ 
pus rule requiring forty-eight hours notice for off-campus speakers 
and limiting demonstrations to specific locations and times. The Fifth 
Circuit held that the regulations were "a valid exercise of the 
University's right to adopt and enforce reasonable, nondiscriminatory 
regulations as to time, place and manner of student expression and 
demonstrations" (p. 878). In crafting such regulations always bear in 
mind that the regulations must pertain to all groups equally and must 
be content-neutral. A rule that prohibited the sponsorship of contro¬ 
versial speakers would not withstand a constitutional test. A rule that 
only permitted off-campus speakers that did not require security, al¬ 
though appearing to be neutral with regards to content, could be seen 
as favoring some speaker types over others. 

The reason for the 48 hour rule in Bayless v. Martine (1970) was 
so that the campus could assess and accommodate security needs. A 
campus may also see the need to restrict events to a specific time of 
day in order not to interfere with the normal activities of the institu¬ 
tion. For example, student organization events that are expecting large 
crowds may be limited to times of day where facilities such as au¬ 
ditoriums and parking lots are not being used by employees or stu¬ 
dents attending class. Events involving amplified sound can be 
restricted to locations and times to minimize disruption. 

Campuses are not required to fund the cost of student organiza¬ 
tions events and if costs are incurred for security, media equipment, 
room set-up, food, etc., the student group can be expected to cover 
those expenses. But if funding is available to one group it must be 
equally available to all groups. 

Restrictions of Place 

A coalition of student groups erected shanties outside the Rotunda, 
on the campus of the University of Virginia. The groups were attempt¬ 
ing to influence the board of visitors to divest its holdings in corpo¬ 
rations doing business in South Africa. When the university sought 
io enforce its regulation prohibiting structures "on the Lawn within 
700 feet of the Rotunda" (Students Against Apartheid Coalition v. O'Neil, 
1988, p, 736), the students sued. The Fourth Circuit upheld the reg¬ 
ulation because it was content neutral, was narrowly drawn to meet 
} compelling state interest, and provided for alternative means of com¬ 
munication. The court stated "it is well established that aesthetic con- 
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cerns alone constitute a permissible government intent" and that "the 
revised regulation is narrowly drawn to ensure maintenance of the 
architectural integrity of the upper lawn/' ( Students Against Apartheid 
Coalition v . O'Neil, p. 737,). The court also noted that structures were 
permitted in other areas throughout the campus. 

Groups can be restricted to certain areas of the campus for activ¬ 
ities of expression. But campuses, which can demonstrate a valid in¬ 
terest in restricting expressive speech, should not attempt to ban these 
activities altogether or try to create regulations that would only im¬ 
pact a specific type of organization. 

Restrictions of Manner 

Shortly after the Tinker v, Des Moines Independent School District 
(1969) decision the suspension of students charged with the distribu¬ 
tion of false and inflammatory material was upheld by the Sixth Cir¬ 
cuit ( Norton v, Discipline Committee of East Tennessee State University, 
1969). In using Tinker as a guide the court said that the students in 
the Tinker case "did not urge a riot, nor were they disrespectful to 
their teachers" ( Norton, p, 194). The right to freedom of speech is not 
absolute. Student groups' right to distribute literature can be regulated 
Rules prohibiting the distribution of materials that are obscene, lib¬ 
elous, or likely to incite immediate lawless action can be enforced. 

In a similar ruling the Fifth Circuit upheld the suspension of stu¬ 
dents who organized and led a boycott that involved tables being over¬ 
turned, bricks being thrown and a car vandalized (Jenkins v. Louisiana 
State Board of Education, 1975). In quoting from Tinker, the Fifth Circuit 
said this was not like the "silent, passive, expression of opinion, un¬ 
accompanied by any disorder or disturbance" {Jenkins, p. 1003). 

In ruling on the Jenkins (1975) case the court said: 

Although students certainly have the right to assemble peaceably 
and to urge a peaceful boycott, it is clear that their right to do so 
is not unbridled, Their First Amendment rights are not unlimited 
constitutional guarantees which may be exercised at any time, at 
any place, and in any circumstance (p. 1002). 

Off-Campus Behavior 

Whether or not any particular institution regulates the off-campm 
behavior of its student groups is dependent on a variety of factors 
including mission, size, location, history, politics, town-gown relation- - 
ship, etc. Unless the group is officially representing the college or uni 
versity this author strongly cautions against trying to regulate 
off-campus conduct. The same guidelines discussed regarding indi¬ 
vidual codes would hold true here. : 

A primary purpose of regulating student groups is to ensure the 
preservation of the academic environment of the campus. Only off-; 
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campus activities that have an impact on that academic environment 
should be of concern to campus administrators. Most instances of in¬ 
appropriate conduct off the campus should be covered by some or¬ 
dinance or law and should be left to the local or state law enforcement 
agencies. 

Can you penalize a group for off-campus conduct? Yes, as long 
as you have a clear policy that can withstand the constitutional ques¬ 
tions previously addressed. But don't just include fraternities or sports 
clubs in your off-campus jurisdiction. Enforcement needs to apply to 
all groups equally. 

Group Discipline 

The Supreme Court addressed the right to discipline organizations 
in Healy v. James (1972). Here the Court said: 

Associational activities need not be tolerated where they infringe 
reasonable campus rules, interrupt classes, or substantially interfere 
with the opportunity of other students to obtain an education (p. 189). 

Assuming institutional rules will pass constitutional muster, how 
should officials go about disciplining a group that violates university 
policies? 

Before pursuing disciplinary sanctions against a student organ¬ 
ization the institution should have clearly defined guidelines on when 
an organization will be held accountable. An example of this type of 
policy would be: 

An organization can be held responsible for breaking campus rules 
when: 

1. One or more officers or authorized representatives, acting in the scope 
of their organizational capacities, commit the violation; 

2. One or more of its members commit the violation after the action 
that constitutes the violation was approved by a vote of the organ¬ 
ization or was part of a committee assignment of the organization; 

3. The violation is committed at an activity funded by the organization; 

4. The violation occurs as a result of an event sponsored by the or¬ 
ganization; 

5. One or more members of an organization or its officers permit, en¬ 
courage, aid, or assist, in committing a violation; 

6. One or more members of an organization fail to report to appro¬ 
priate university authorities knowledge or information about a vio¬ 
lation; or 

7. When one or more members of an organization fail to satisfactorily 
complete the terms of any disciplinary penalty. 
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Who Imposes Discipline? 

Which university office administers the discipline process for stu- J 
dent organizations is up to each institution. In many cases the office j 
which is responsible for registering groups, reserving facilities, and 
granting approval for organizational activity is also responsible for j 
enforcement of regulations. But what about on campuses where these 
responsibilities are split, e.g. student government approves groups, 
the registrar's office and/or the campus union reserve facilities, and J 
yet a different office is responsible for approving solicitation activities? 

In this case it may be best to let the same office which handles indi¬ 
vidual student conduct to also be responsible for group conduct. 

Another scenario may involve the use of student panels similar 
to student hearing panels in individual cases. In the case of student 
groups, however, these peer panels may consist of students from sim¬ 
ilar organizations—a Greek board for fraternity and sororities; a club 
sports panel for recreational clubs; a college council for academic, hon¬ 
orary or professional organizations, j 

Again, one size does not fit all. Each institution must look at its 
own philosophy, organizational structure, traditions and problems to 
determine what will work best. Whatever method is chosen it should J 
be clearly written, and provide for adequate due process. 

Due Process 

Regardless of which method of discipline is chosen the organi¬ 
zation must be afforded certain measures of procedural fairness (Joint 
Statement , 1992). Anytime the university is imposing sanctions on stu¬ 
dent groups certain due process rights should be afforded, including: 
(Burke, 1995; Binder & Hauser, 1995). 

1. Adequate notice of the charges; 

2. The right to an impartial hearing, including sufficient notice for the 
group to prepare a defense; 

3. The right to know the names of witnesses against them; 

4. The right to know the results and findings of the hearing; and 

5. The right to appeal. 

Universities are not required to permit advisors or attorneys to 
participate in hearings. When students at State University of New York 
at Stony Brook were denied the right to legal representation they sued 
(Burke, 1995). In Gruen V. Chase (1995) the New York Court disagreed 
with the students stating: 

Due process requires that the petitioners [those being subject to dis<- 
cipline] be given the names of the witnesses against them, the op¬ 
portunity to present a defense, and the results and findings of the 
hearing ... Here, the university complied with these requirements. 

In addition, the university informed the petitioners that they had 

The Administration of Campus Discipline ... 


140 



the right to an advisor and provided an advisor for them. Due pro¬ 
cess did not require the university to provide the petitioners with 
legal representation at the disciplinary hearing (Burke, p. 1; quoting 
from Gruen v. Chase, 1995, p. 262). 

It may be important for student organization leaders to have ad¬ 
visors assist them with the organizational discipline process. Attor¬ 
neys, on the other hand, who wish to actively participate will often 
view the process as the same as criminal court, which it is not. The 
developmental approach is to have student leaders actively involved 
in the organization's defense. It is the students who should ask and 
respond to questions, not their advisor or attorneys. The students should 
be permitted counsel but they do not need to actively participate. Par¬ 
ticipation in a discipline hearing can be just as educational to the stu¬ 
dents as learning how to run a meeting. 

It is important that in any disciplinary proceeding that written 
procedures be followed. Courts consistently view failure to follow one's 
own rules as a violation of due process (Binder & Hauser, 1995; Burke, 
1995; Gruen v. Chase, 1995). Finally, universities are not required to 
prove their case "beyond a reasonable doubt," but may choose to use 
a "preponderance of the evidence" standard in determining whether 
or not a violation occurred. University hearings are not the same as 
criminal proceedings. It is possible for a group of students to be found 
not guilty of a violation by the criminal authorities but to be found 
guilty by the university for the same set of facts. 

Hearing 

Most people think of a hearing as a formal process whereby a third 
individual or panel hears the case against a student group brought 
by the university. In the last seventeen years in working with student 
organizations and their compliance with university rules this author 
has only been involved in three such cases. In most cases the organ¬ 
ization is given a chance to respond to a charge directly to the ad¬ 
ministrator responsible for student organizations. That is all that is 
required. 

A hearing is simply an opportunity for the group representatives 
to respond to the alleged violation. It is generally up to this admin¬ 
istrator, after reviewing the complaint and hearing the organization's 
defense, to assess the appropriate penalty. The organization should 
have the opportunity to appeal this initial decision. 

In situations where a student panel is used, instead of an admin¬ 
istrator, the panel would have the responsibility to review the com¬ 
plaint and listen to the group's side of the story before making a 
decision. Panels are more complicated because of the selection and 
training of panel members. But this can also be an educational exper¬ 
ience and the option of student panels should not be rejected because 
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it is not as simple as an administrative system. Using students in the 
discipline process can have other educational outcomes. Students have 
the opportunity to hone listening and questioning skills and apply their 
reasoning and analytical skills to real life problems. They are also con¬ 
fronted with making value and moral decisions and gain a better under¬ 
standing of what is meant to be fair and consistent. Students partici¬ 
pating on panels who gain a greater understanding of university reg¬ 
ulation can become ambassadors, providing information to other stu¬ 
dent leaders before an infraction of the rules occur. 

Appeal 

The appeal process also does not necessarily mean a formal hear¬ 
ing. "The formality of any appellate procedures should be commen¬ 
surate with the gravity of the offense" (Joint Statement , 1992). This author 
recommends that for minor penalties the student organization only 
be allowed to appeal to the next administrative level—tfsually a dean 
or vice president. For substantial penalties, such as a suspension of 
one year or longer, the student group should have the right to appeal 
to the highest administrative level, a university hearing officer or a 
student panel that has not yet heard the case. 

Appeals can usually be avoided if the administrator and organ¬ 
ization can agree that a violation has occurred and some sanction is 
warranted; the sanction is reasonable and consistent with similar cases 
in the past; and the sanction is not considered too harsh by the group. 

Penalties 

When assessing penalties through the disciplinary process it is 
important to review the Joint Statement on Rights and Freedoms of Stu¬ 
dents (1992). When the statement was originally written in 1967 it stated 
that discipline proceedings should "play a role substantially second¬ 
ary to example, counseling, guidance, and admonition" (Joint State¬ 
ment, 1992, p. 6). When the Joint Statement was revised 25 years later 
that statement was not changed, even though one could argue that 
the number of student groups has increased and the range of activ¬ 
ities of groups has expanded drastically. Regardless of the actual pol¬ 
icy violated by the group a good scolding with some follow up guidance, 
can sometimes be all that is needed to improve behavior. 

In most cases when a student group has violated a university pro¬ 
cedure, an appropriate meeting explaining the violation to the group, 
discussing why the university policy is present, discussing the 
university's interest in seeing the group avoid problems, and listening 
to the organization's perspective, can end in an agreement that the 
group will work to insure that the problem does not occur again. Many 
times student groups are encouraged to seek office advice before em¬ 
barking on new activities so that proper guidance can be provided. 
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These methods can be much more rewarding than formal written dis¬ 
ciplinary proceedings and usually just as effective. 

Staff assisting organizations need to ask many probing questions 
throughout the planning process to fully understand what the group 
is trying to accomplish. If a complete understanding of the activity 
is gathered then all the appropriate information including specific pol¬ 
icy issues can be brought to the group's attention before the event takes 
place. The better the information student groups receive on the front 
end of planning activities, the less likely they are to be involved in 
the discipline process after the activity. It is better to see a group sev¬ 
eral times during the planning process than just once for discipline. 

But, in spite of our best advice, guidance, use of repeated war¬ 
nings and second chances, groups will still need to be disciplined with 
more serious sanctions. It is incumbent upon the university to "state 
as specifically as possible the sanctions that may be imposed" (Joint 
Statement, 1992). It is most useful to have a wide range of penalties 
from minor to harsh, and to have the opportunity to combine penal¬ 
ties when appropriate. A list of penalties may include: 

1. Written warning; 

2. Probation for one or more semesters; 

3. The requirement of restitution, community service, attendance at 
educational seminars, or other appropriate remedy; 

4. Suspension of one or more specific privileges for one or more sem¬ 
esters (these privileges could include sign posting, literature distri¬ 
bution, facility reservations, fundraising, intramurals, eligibility for 
campus awards, etc.) 

5. Long term cancellation of the group's recognition or registration. 

There has been discussion on ACPA's Commission IV Listserv 
regarding the appropriateness of a permanent suspension. Individual 
penalty options almost always include a permanent expulsion for the 
most serious violations of the school's code. Permanent expulsion can 
be an appropriate penalty imposed upon a student who personally 
violated university standards. Student organizations, on the other hand, 
are very fluid. Members or officers of a group one semester may have 
no influence on the group in subsequent semesters. 

A permanent suspension of a student group is not a penalty im¬ 
posed upon the individual members or officers who committed the 
violation, but upon future members of the group. For example, a uni¬ 
versity spirit organization's whose purpose is to support the university's 
athletic teams through conspicuous attendance at events, receives a 
permanent suspension for organizing a hazing activity that resulted 
in one new member's death. Twelve years later, someone, who was 
only six years old at the time, wants to reform the group for its orig- 
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inal purpose. Is it reasonable to respond that the group has been per¬ 
manently suspended? In most cases, suspensions of six to ten years 
can serve the same punitive purpose. 

It is important to include a statement similar to "or other appro¬ 
priate penalty" in your list of penalties in order to allow for creative 
sanctions. An unusual sanction may make use of community service 
or educational seminars, but the ability to craft a specific sanction can 
sometimes lead to a more satisfying solution. A creative sanction may 
involve a specific meeting with an individual faculty or staff member, 
checking enrollment status of members, or placing specific time limits 
on some of the organization's functions. Allowing for flexibility in sanc¬ 
tioning can also provide the opportunity for the organization to pro¬ 
pose its own solution, whereby the discipline process is more of a 
collaborative, educational effort. 

Who Receives the Penalties 

When an organization violates a university rule there are several 
ways in which discipline can be imposed. University penalties can be 
assessed against the organization, the individual members of the or¬ 
ganization responsible for the violation, or both individuals and the 
organization. 

Which option is best will depend on what university rule was 
broken, the seriousness of the violation, and the status of the organ¬ 
ization at the time of the infraction. In most cases an organization that 
violates a rule will willingly accept responsibility and sanctions in place 
of university sanctions imposed upon individual members. For exam- , 
pie, a university regulation prohibits any alcohol in university class¬ 
rooms. Following an organization's weekly meeting a building manager 
reports alcohol was found in the room and you know no one else had 
access to the room. In this instance the group is called in and admits 
that the champagne was to celebrate their team's winning of an intra¬ 
mural championship. The officer admits it was an organizational ac¬ 
tivity and willingly accepts consequences imposed upon the group. 

But in the instance where the organization representatives believe 
that the violation was not the responsibility of the group—an indi¬ 
vidual member smuggled the alcohol in for personal use without the 
knowledge or permission of the officers— organization officers will 
often prefer that individual members suffer university sanctions in¬ 
stead of the organization. 

Student Group Self-Discipline 

Often sanctions against both the group and one or more students 
is appropriate. Appropriate sanctions can be imposed upon individ¬ 
ual perpetrators not only by the university, but also by the organiza¬ 
tion itself. It is important to allow organizations to take responsibility 
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for their own actions. There are cases where an organization may be 
willing to suspend or even expel a member to show its own disap¬ 
proval of a violation and to protect the organization from sanctions. 

In many cases, organizations see the need to impose internal sanc¬ 
tions, but do not have procedures in place to do so. You can establish 
a working relationship with the group to help them handle this case 
and to write by-laws or guidelines for dealing with members in the 
future. Students find it very difficult to discipline their own members, 
but they can learn a lot about themselves and their organization in 
the process. Learning, not punishment should be the focus. 

Individual and Group Discipline 

There will be cases where the discipline process will be used to 
sanction both an organization and one or more individuals in that or¬ 
ganization. This does not have to be complicated, but university of¬ 
ficials need to be careful not to violate either individual or organizational 
due process. In cases where two different offices have jurisdiction, per¬ 
tinent facts can be shared by those investigating or hearing the case. 
If possible the outcome of the organization's case should be delayed 
until the individual cases are adjudicated. This allows for new facts 
from each of the individual cases to be used in the case against the 
organization. 

Hazing is an example where both individuals and organizations 
may need to be penalized. In serious cases where the organization offi¬ 
cers have planned and carried out the hazing the officers are respons¬ 
ible for representing the organization, but must also face individual 
charges. In cases like this it is often difficult to separate the organi¬ 
zation and the individual discipline processes and it may be best to 
have the individual discipline jurisdictional authority be responsible 
for both. 

Confidentiality 

Organizations do not have the same rights of privacy as do in¬ 
dividuals. In NAACP v. Alabama (1958) and Brown v. Socialist Workers 
74 Campaign Committee (1982) the Supreme Court granted organiza¬ 
tions the right not to disclose membership information (Maloney, 1988). 
However, a California Court, while recognizing "the rights of rank 
and file members to remain anonymous" ( Eisen v . Regents of the Uni¬ 
versity of California, 1969), required the institution to release informa¬ 
tion about the organization, including a purpose statement and the 
names of officers (Maloney). 

When a student newspaper was denied access to records and pro¬ 
ceedings involving hazing charges against two social fraternities they 
sued under the state's Open Meetings and Open Records Acts. In Red 
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and Black v. Board of Regents (1993) the Georgia Supreme Court ruled 
that the records which related to a student organization were "not 
of the type the Buckley Amendment is intended to protect, i.e., those 
relating to individual student[s]" (p. 852). The Georgia Court also ad¬ 
ded that the student organization court was covered by the state's Open 
Meetings Act, however this did not include the deliberations of the 
student justices (Red and Black v. Board of Regents). 

It is important to be aware of the laws of your individual state 
regarding open records or open meetings. If no statute exists, review 
court cases. "In most states, courts recognize 'a common law tort of 
invasion of privacy which protects individuals against the disclosure 
of affairs considered private" (Ebbers, 1988, p. 325, quoting Kaplan, 
1985, p. 359). When done carefully and thoughtfully, providing rel¬ 
evant information to the public about the status of a student organ¬ 
ization is possible without violating the rights of any officers or 
individual members. The demonstration of a sincere willingness to 
work with the media can often prevent unnecessary and extraneous 
conflicts or lawsuits. 

Media 

When working with members of the media it is important to be 
honest and respectful. It is appropriate to explain the discipline pro¬ 
cess and to let them know that until you have had a chance to review 
all the information you prefer to have no comment. It is not appro¬ 
priate to ignore the press. They have a job to do just like you do. Help 
them understand your position and decision-making process, while 
agreeing to keep them informed and they will usually be more patient. 

If the media is interested in a case it is a good idea to work closely 
with the university's public relations office. It may also be helpful to 
identify one spokesperson as a contact. Let the press know in advance 
when you will have information and the nature of the information 
you will release. A generic discussion of university procedures, and 
concerns about following applicable state and federal laws on privacy, 
can help build a positive relationship with members of the media. 

But it is important to protect individual privacy rights. When re¬ 
leasing information about a group, be careful to exclude information 
about individual wrongdoing. It is possible to release the names of 
officers of the club without implicating the individuals as having broken 
any regulation. A press release, reviewed by administration and legal " 
counsel, can help avoid mistakes that might be made during an inter- j 
view with the media. A general distribution of a press release can al¬ 
leviate the problems of who finds out first in a large media market 
where sources compete to get the news first. j 

Always notify the student group about your conversations with 
the press. You not only avoid hard feelings by misrepresentations in " 
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the media, but you can provide advice on helping the group get pre¬ 
pared to make its response. 

CONCLUSION 

Students have the right to associate and form student organiza¬ 
tions. Institutions of higher education may establish reasonable, content- 
neutral rules of time, place and manner to regulate student groups. 
The organization discipline process should be an extension of these 
reasonable rules, but it is just one additional tool we have to use when 
working with student leaders. Discipline should not take the place 
of providing appropriate resources to student organization leaders so 
those goals can be accomplish without violating university policy. 
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Chapter VIII 


Changing Behavior 
in Greek Organizations 


Timothy F. Brooks 


Since their inception Greek organizations have fostered tremen¬ 
dous debate. The Greek movement started with the founding of Phi 
Beta Kappa in 1776 at the College of William and Mary. Begun as li¬ 
terary societies, Greek organizations developed clandestine ritual and 
lure which set them apart from other student organizations (Pavela, 
1995). Many observers of Greek organizations feel that they have lost 
their literary roots and have been transformed slowly but inexorably 
into drinking clubs. 

THE POSITIVES 

Fraternity and sorority proponents will tell you that there are many 
positives for individuals involved in the Greek system. They revolve 
around sisterhood, brotherhood, character development, scholarship 
and leadership opportunities. In fact, many sorority and fraternity lead¬ 
ers have gone on to become leadership forces in business, education, 
law and medicine. Fraternities and sororities can provide a very pos¬ 
itive educational and social environment that helps students to sur¬ 
vive in the mega university environment. 

In particular the leadership opportunities can be extremely val¬ 
uable learning tools for students. In some instances, students learn 
to handle large budgets, maintain million dollar facilities, and admin¬ 
ister organizations that have over one hundred members. The posi¬ 
tive lessons learned in these situations can last a lifetime. 

THE NEGATIVES 

Sororities and fraternities have had a history of positive influence 
on their own members and their respective institutions. In general, 
most members of Greek organizations believe that they have gained 
immeasurably from their Greek experience, especially in the area of 
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leadership. Institutions tend to believe that members of Greek organ¬ 
izations are some of their best student leaders and most loyal alumni. 
Despite the very strong positive influences there are some negative 
aspects to Greek life which include hazing, alcohol and sexual assault. 

HAZING 

The media has been deluged with articles concerning the nega¬ 
tive aspects of Greek life. For instance the Chronicle of Higher Education 
has published a series of articles over the years about incidents that 
have occurred in fraternities. In March 1986, the Chronicle published 
an article on hazing rituals plaguing campuses across the country 
(Meyer, 1996). The article depicted several unfortunate incidents in¬ 
cluding the suspension of two student organizations at the University 
of Texas who were caught branding freshman members with dry ice. 
The article emphasized that hazing has been practiced historically by 
many fraternities and student organizations. The article quotes a former 
president of the National Pan Hellenic Couricil who said, "In black 
fraternities this (hazing) happens in 100 percent of the chapters" (Meyer, 
1996). 

The March 1988 edition of the Chronicle of Higher Education con¬ 
tained an article on "Behavior of Students in Fraternities Worsens on 
Many Campuses, as Membership Soars" (Hirschorn, 1988). This arti¬ 
cle described excessive drinking, hazing, sexual abuse, and anti-semitic 
activity as the key problems in Greek life. The article discussed sev¬ 
eral negative events including a Rutgers University freshman who died 
after consuming excessive amounts of alcohol at a fraternity pledge 
program. It also mentioned a white fraternity at the University of Penn¬ 
sylvania that was suspended after a pledge event involving two black 
strippers. Several other campuses were cited in the article for engag¬ 
ing in racist and anti-semitic activity. 

In May of 1988 the Chronicle of Higher Education printed an article 
on two colleges which decided to withdraw recognition from all of 
their fraternities and sororities. The institutions Gustavus Adolphus 
College and Franklin and Marshall College decided to remove recog¬ 
nition because of unacceptable liability risks and the anti-educational 
nature of some of the Greek organizations (Hirschorn, 1988). The Chron¬ 
icle of Higher Education published in December of 1988 an article on 
an effort to change the pledge education system within fraternal or¬ 
ganizations so that the possibility of hazing would be reduced. Mr. 
Drury G. Bagwell, president of Phi Sigma Kappa Fraternity, was quoted 
as saying "Despite our best efforts, the hazing and death continue. 
Nothing seems to eliminate hazing and death from the structure of 
pledging" (Collison, 1988). 
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In a September 11, 1995, article that appeared in the Chronicle of 
Higher Education the University of Arkansas suspended its chapter of 
Sigma Phi Epsilon "after members were accused of throwing a chair 
at a black professor" ("Fraternity suspended after racial incident," 1995). 
The professor also said that members of the fraternity yelled racial 
epithets at him and cheered when he left. Perhaps the most discourag¬ 
ing recent event was the death of Michael Davis at Southeast Missouri 
State in February of 1994. 

Davis went through several days of beatings at the hands of Kappa 
Alpha Psi brothers. He died after being hit in the head during one 
of these hazing sessions. Seven members of the Kappa Alpha Psi Fra¬ 
ternity were charged with involuntary manslaughter and fifteen more 
were charged with hazing. As a result of this tragic incident, the state 
of Missouri passed a bill classifying hazing as a felony and also re¬ 
moving consent as a defense to hazing (Thomas, 1995). 

ALCOHOL 

Alcohol has also had a very negative impact on the image of Greek 
organizations. In September of 1995, the publication Fraternal Law re¬ 
ported that "The Arizona Court of Appeals issued a disturbing opin¬ 
ion in a wrongful death case involving allegations of underage drinking 
at a fraternity party. The opinion concluded that a national fraternity 
can be liable" (Powell, 1995). This situation developed from a lawsuit 
brought on behalf of Ruben Hernandez. Mr. Hernandez died from an 
automobile accident that allegedly was the fault of a Delta Tau Delta 
fraternity pledge (Burke, 1994). 

The pledge was driving home after drinking at a fraternity party. 
Fraternal Law quoted the Arizona Supreme Court as stating "We are 
hard pressed to find a setting where the risk of an alcohol related in¬ 
jury is more likely than from underage drinking at a university fra¬ 
ternity party the first week of the new college year" (Powell, 1995; 
Burke, 1994). This ruling could have a significant impact on other na¬ 
tional fraternities that have chapters in the State of Arizona. 

There have been a myriad of disciplinary problems and lawsuits 
associated with the misuse of alcohol in Greek organizations. Several 
lawsuits showed the danger of alcohol overindulgence. Quinn v. Sigma 
Rho Chapter of Beta Theta Pi (1987) fraternity was brought after Quinn 
became very intoxicated during a pre-initiating ceremony and suffered 
neurological damage. Campbell v. Board of Trustees of Walbash College 
(1986) was brought because Campbell was driven home after a frater¬ 
nity event by a drunk member and they were involved in a serious 
accident. Ballou v. Sigma Nu General Fraternity (1986) was a situation 
where Ballou died of alcohol intoxication following a hell night in his 
fraternity (Zirkel & Tsai, 1990). 
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In Fassett v. Delta Kappa Epsilon (1986) a fraternity party took place 
at the residence of several chapter officers. Allegedly, the chapter also 
paid for the alcohol that was served to approximately 200 guests. Fas¬ 
sett was critically injured and another individual at the party was killed 
when they became involved in an automobile accident after the event 
(Paine, 1994). 

In September 1995 the fraternities and sororities at the University 
of Colorado/Boulder voted to ban all alcohol at social functions. The 
alcohol ban was the result of several deaths in the half dozen years 
prior to the ban that were attributed to alcohol consumption at Greek 
parties and later resulting in accidents. In addition, law enforcement 
officers in Boulder, Colorado, tired of the continuing problems assoc¬ 
iated with alcohol, raided many of the Greek social functions and ar¬ 
rested hundreds of underage drinkers. 

Dr. Henry Wechsler of the Harvard School of Public Health con¬ 
ducted a study on "Binge Drinking on American College Campuses: 
A New Look at an Old Problem" (Wechsler, 1995). This study included 
approximately 17,000 students on 140 college campuses. Wechsler ex¬ 
amined who was binge drinking on these campuses. The startling find¬ 
ings indicated that Greeks drink significantly more than non-Greek 
students. Sorority members are nearly twice as likely to be binge drink¬ 
ers compared to other female students (62 percent versus 35 percent, 
respectively). Among women who live in sorority houses, an aston¬ 
ishing 80 percent are binge drinkers. Similarly, fraternity members binge 
more than other male students (75 percent versus 45 percent, respec¬ 
tively) and 86 of fraternity house residents binge (Wechsler, 1995). 

SEXUAL ASSAULT 

Another major issue facing Greek organizations is sexual assault. 
The literature is replete with examples of unconscionable acts perpe¬ 
trated on women by men involved in fraternities. For instance, gang 
rape in fraternities has received significant publicity. Allegedly about 
70 percent of reported cases of gang rape have occurred in fraternity 
parties (Bryan, 1987). 

In a study conducted by Martin and Hummer (1989), they con¬ 
cluded "that the organization and membership of fraternities contrib¬ 
ute heavily to coercive and often violent sex" (p,469). They argued 
that fraternity peer pressure stereotyping of women and the immature 
environment in fraternity houses all contribute "to coercive sexual re¬ 
lations and the cover up of rapes" (Martin & Hummer). 

PREVENTION 

Colleges and universities have had a difficult time deciding on 
how to relate to Greek organizations. A variety of relationship state- 
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merits have been developed across the country. Everything from a to¬ 
tal ''hands off' approach to one of strict supervision have been pro¬ 
posed. Many institutions have also struggled with how to take action 
against Greek organizations for behavior problems that occur off the 
campus property. 

The American Council on Education (ACE) reviewed relationship 
statements and came up with their own position. In its report, "ACE 
Calls for Tighter Controls on Fraternities and Sororities," ACE recom¬ 
mended the following actions to deal with fraternity issues: 

1. Require a minimum grade point average for students to apply for 
or maintain active membership. 

2. Conduct regular reviews of the relationship between the institution 
and its Greek system to determine how best to align the organiza¬ 
tion with educational goals. 

3. Establish policies and effectively enforce penalties for hazing vio¬ 
lations, 

4. Develop educational strategies and performance criteria to elimi¬ 
nate discriminatory behavior toward women, handicapped individ¬ 
uals, and racial and ethnic minority group members. 

5. Defer rushing until the second term of the freshman year or later 
so that students may become familiar with the full range of social 
and academic opportunities on campus. 

6. Establish standards for the fraternity and sorority houses to protect 
the heath and safety of all residents and guests including regular 
inspections to ensure compliance with institutional standards and 
community codes. 

7. Encourage Greek organizations to eliminate pledge status as a re¬ 
quirement for institutional recognition or support" (American Coun¬ 
cil on Education, 1990). 

Soon after the ACE report Bucknell University made some dras¬ 
tic changes. These included postponing rush to the sophomore year, 
a 2.5 grade point average in order to be eligible to rush, limiting rush 
to ten days, including a resident house manager in all fraternity hou¬ 
ses, and requiring that all Bucknell students "would need university 
permission to live off campus" (Bucknell World, May 1990). Bucknell 
made these changes in an effort to eliminate exclusivity, sexism, anti¬ 
in tellectualism, and a variety of behavioral and social problems. 

Also in 1990, all eight historically black national fraternities who 
are members of the National Pan Hellenic Conference (NPHC) voted 
to eliminate pledging. This action came after a series of unfortunate 
hazing activities in all of the organizations. Consequently, in an effort 
to change behavior and reduce liability, pledge education was elim¬ 
inated. 
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In May of 1992, the University of Delaware Faculty Senate, which 
has responsibility for promulgating all rules and regulations pertain¬ 
ing to student behavior, announced several reforms for the Greek sys¬ 
tem. They included phasing out pledge education programs by 1997-98, 
deferring Rush to the second semester of the freshman year, and im¬ 
plementing a comprehensive assessment and evaluation system for 
all Greek organizations. (University Faculty Senate, 1992). 

In the fall of 1995, the University of Maryland at College Park 
developed a series of new standards in order to enhance Greek life. 
These standards include the following requirements. Every chapter 
must have a grade point average that is above the all-men's and all¬ 
women's averages. A new member orientation program will be put 
in place of the traditional pledging. Pledging itself will be totally abol¬ 
ished over the next four-year period. The university also will require 
both a chapter adviser and a faculty adviser. These two individuals, 
it is hoped, will help create a positive Greek experience for the mem¬ 
bers (Pavela, 1995). 

In addition, each chapter at the University of Maryland will be 
required to develop a diversity program. Every chapter will be asked 
to "demonstrate its response to racial and cultural diversity by orga¬ 
nizing and implementing programs and activities that encourage both 
an appreciation of diversity and a commitment to promoting diver¬ 
sity among its members" (Pavela, 1995). Furthermore, each chapter 
will be required to develop an effective internal judicial system. The 
chapters will be expected to deal with inappropriate behavior by chap¬ 
ter members and take immediate disciplinary action. 

Finally, all fraternities and sororities at the University of Mary¬ 
land that have housing must employ a live-in house director. These 
house directors need to be familiar with the policies and procedures 
of the university and the office of Greek life and work to create pos¬ 
itive behavior within the chapters. It is also expected that each chapter 
will have a viable housing corporation that will support the live-in 
house director and help manage the chapter facility. 

DISCIPLINE 

In the 1970s and 1980s most colleges and universities sought to 
distance themselves from Greek organizations. It was believed that 
there would be less liability if schools maintained a hands-off approach 
to supervising Greek organizations. However, in the 1990s there has 
been a decided change that was most recently reflected in the programs 
developed at the University of Maryland, College Park. Despite these 
aggressive measures in trying to control inappropriate behavior through 
additional regulations and supervision there still are times when dis¬ 
cipline needs to be utilized. There are basically four kinds of disci- 
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plinary approaches to handling violations of college and university 
code's of conduct in Greek organizations. 

Fraternity and Sorority .Chapter Discipline 

Almost all national sororities and fraternities have systems for 
disciplining individual members in their chapters. Quite often, disci¬ 
plinary measures are invoked when members violate chapter rules 
such as failure to pay dues or complete assigned tasks. Unfortunately, 
chapters rarely use discipline in dealing with bizarre and inapprop¬ 
riate behavior. 

It apparently is very difficult for Greek organizations to discipline 
their own individual members for acts of alcohol abuse, violence, or 
sexual assault. Generally fraternity and sorority individual chapter 
disciplinary systems are rather ineffective in addressing behavioral 
issues. 

National Sorority and Fraternity Judicial Systems 

A review of national fraternity and sorority disciplinary processes 
indicates that in many cases there are no specific written procedures. 
Instead, serious chapter problems are investigated and sanctions are 
exercised on a case by case basis when a chapter fails to comply with 
the national's constitution or bylaws. Most national sororities will also 
take action against individual chapter members when these individ¬ 
uals demonstrate blatantly unacceptable behavior. 

National sororities and fraternities may come on to campus with 
their investigators and insist upon cooperation from their chapters. 
Often they can obtain more accurate information concerning violations 
than colleges or universities who have to be careful about not violat¬ 
ing individual and procedural rights. After reviewing many cases at 
the University of Delaware, it has been clear that nationals not only 
have excellent investigators, they tend to ferret out important infor¬ 
mation during their campus visits. 

National Panhellenic and 
Interfraternity Council Judicial Systems 

At many colleges and universities across the country, the student um¬ 
brella groups of NPHC (National Panhellenic Council) and IFC (Inter- 
fraternity Council) have developed their own internal judicial systems 
for handling violations of their regulations as well as university pol¬ 
icy. For instance, at Rutgers University the "Greek Review Board" has 
the responsibility of hearing cases involving individual fraternity and 
sorority members and/or entire chapters who have been charged with 
violating fraternal policies or university rules and regulations. 

The "Greek Review Board" is comprised of twelve fraternity and 
sorority members. The board also has two advisers from the office 
of fraternity/sorority affairs and an alumni individual. The procedures 
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that the board follows are classic due process policies. The sanctions 
can go from a warning to the loss of university recognition (Rutgers 
University, 1993). 

Cornell University has a similar Greek judicial committee. Cor¬ 
nell explains its Greek judicial committee in the following manner. 
''The advantage of a Student Judicial Committee lies in the ability of 
its members to influence the attitudes and subsequent behavior of other 
students through a formal judicial mechanism. Peer influence, exer¬ 
cised through the judicial process, is often more effective in redirect¬ 
ing the behavior patterns of students than other methods of discipline. 

They go on to say "The goals of the Greek judicial process are 
to compel adherence to the basic expectations, the campus code of con¬ 
duct, university policies, and the New York state law to resolve con¬ 
flicts within the Greek community; and to improve the public image 
of the Greek system by promoting high standards of conduct. As in 
the Rutgers system, Cornell has an all student committee but the as¬ 
sistant dean of students is its adviser. Historically both of these uni¬ 
versity systems have worked very effectively. 

College and University Judicial Systems 

Many colleges and universities across the country have decided 
to treat Greek organizations in a similar fashion to all other recognized 
student groups. They have built into their judicial systems policies 
that allow them to adjudicate cases against recognized student organ¬ 
izations and chartered sororities and fraternities. The University of 
Delaware system is typical of many such systems. It states "Registered 
student organizations, including fraternities and sororities, may be 
charged with violations of the code of conduct. A judicial hearing for 
a registered student organization will be conducted in a manner sim¬ 
ilar to the judicial procedures used to adjudicate individual under¬ 
graduate and graduate students. Hearings shall be conducted with 
one spokesperson from the university community representing the or¬ 
ganization (usually the organization's president). 

The sanctions range from disciplinary warning to revocation of 
registration/chapter status. In addition there is the possibility of sus¬ 
pending some or all chapter privileges. This would mean the possi¬ 
bility of the University of Delaware removing an organization's right 
to Rush new members, eliminate the use of university services, or elim¬ 
inate the use of university facilities for a variety of programs such as 
meetings, social functions, or membership recruitment. A college or 
university judicial system of this type can take severe action against 
registered or chartered organizations if they have been found to have 
violated the university's code of conduct. 

College and university systems of this type can be relatively in¬ 
effective at times because of lack of evidence. Administrators who have 
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worked in this area have often been thwarted injudicial cases because 
they are unable to get sufficient evidence to find a violation of the 
code of conduct. Because fraternities and sororities impress upon their 
members and pledges the importance of secrecy of rituals and chapter 
business, university officials investigating alleged violations often find 
the chapters and members uncooperative. 

SUMMARY 

Often the best disciplinary approach is a combination of the four 
that have been mentioned in this chapter. It can be particularly effec¬ 
tive to involve a fraternity or sorority national office in investigating 
major violations like hazing, racism, or sexual abuse. In many instan¬ 
ces, the national office would prefer to take appropriate action rather 
than leave the situation in the hands of the college or university. The 
institution should always reserve the right to adjudicate cases that vi¬ 
olate their own rules and regulations. 

IFC, Panhellenic and NPHC judicial boards can be extremely ef¬ 
fective if they have the support and guidance of the institution. They 
can also work hand in hand with the national organization to obtain 
an appropriate resolution to violations of policy. In many situations 
the best tactic is to always involve the national office in the situation 
as early as possible and later proceed with the appropriate method 
of adjudication. 
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Part Four 


Campus Community 
Conduct Issues 



Chapter IX 

Addressing Academic Dishonesty 
and Promoting Academic Integrity 


William L. Kibler 


INTRODUCTION 

Academic dishonesty is not a new issue for higher education or 
our society at large. Throughout this century the topic has been dis¬ 
cussed on campuses and in professional literature. Explanations as 
to why cheating occurs have varied over time. In 1941, Drake concluded 
that the problem stemmed from competition for grades. 

More recently the Carnegie Council (1979) and others (Levine, 1980; 
Pavela, 1981) have indicated that today's students value achievement 
and the ability to compete successfully more than they value inde¬ 
pendent scholarship. The academic community has not been able to 
develop the intellectual values associated with effective scholarship 
in all of its students. Morrill (1980) described these values as honesty, 
respect, truth, rigor and fairness. 

ACADEMIC DISHONESTY AS A CONTEMPORARY 
PROBLEM IN HIGHER EDUCATION 

Academic Dishonesty Defined 

One of the troublesome problems encountered in reviewing lit¬ 
erature and research on academic dishonesty in the absence of a gen¬ 
erally accepted definition. Academic dishonesty generally refers to forms 
of cheating and plagiarism which results in students giving or receiv¬ 
ing unauthorized assistance in an academic exercise or receiving credit 
for work which is not their own (Kibler et al., 1988). 

Most instances of academic dishonesty fit traditional patterns: tak¬ 
ing an exam for another student; altering or forging an official doc¬ 
ument; paying someone else to write a paper to submit as one's own 
work; arranging to give or receive answers on an exam; getting ques¬ 
tions and answers from someone who has taken the exam; copying 
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with or without another person's knowledge; doing assignments for 
someone else; plagiarism; and padding items on a bibliography. Ob¬ 
taining a copy of a test; using unauthorized notes; working together 
with other students on assignments (collaboration) when it is not al¬ 
lowed; using cribsheets; turning in lifted exams as tests taken in class; 
changing grades and answers; and using an instructor's manual are 
other examples of unethical practices (Barnett & Dalton, 1981; Nuss, 
1984; Singhal & Johnson, 1983; Rafetto, 1985). 

Pavela (1978) proposed the following general definitions for use 
in campus judicial codes: 

Cheating: intentionally using or attempting to use unauthorized 
materials, information, or study aids in any academic exercise. The 
term academic exercise includes all forms of work submitted for credit 
or hours. 

Fabrication: intentional and unauthorized falsification or inven¬ 
tion or any information or citation in an academic exercise. 

Facilitating academic dishonesty: intentionally or knowingly help¬ 
ing or attempting to help another to violate a provision of the insti¬ 
tutional code of academic integrity. 

Plagiarism: the deliberate adoption or reproduction of ideas or 
words or statements of another person as one's own without acknow¬ 
ledgement. (p, 68) 

Extent of the Problem 

Just how extensive is the problem of academic dishonesty? Re¬ 
search suggests students on most, if not all, campuses cheat on their 
course work and tests. Although campus-specific reports give us a 
sense of the extent of the problem in earlier years, Bowers (1964) did 
the first national scale research on academic dishonesty in the early 
1960s. He surveyed over 5,000 students on 99 campuses. Nearly 30% 
of the students in Bower's survey admitted to cheating on tests or ex¬ 
ams and to plagiarism. Over 11% admitted to unpermitted collabo¬ 
ration. Thirty years later, Donald L. McCabe of Rutgers University 
conducted national research on academic dishonesty that is widely 
credited with initiating renewed interest in academic integrity issues 
in the 1990s on many campuses throughout the country. 

McCabe's (1993) first study was conducted in 1990-91 and focused J 
on thirty-one small to medium size highly selective, largely residen- ] 
tial colleges. He surveyed over 6,000 students and found that nearly 
70% admitted to some form of cheating at least while in college. Over J 
40% of the students admitted to cheating on a test during college, j 

McCabe's latest research (1993) was reported by Pavela (1994). i 
He studied the extent of self-reported cheating by 1,800 students at J 
nine medium to large state universities, also surveyed in 1962 by Bow- ] 
ers. McCabe found that the level of cheating increased over the last ^ 
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30 years. The number of students admitting to cheating on exams in¬ 
creased from 26% in 1962 to 52% in 1993. The number of students 
admitting to unpermitted collaboration went from 11% to 49%. 

Why Students Cheat 

Academic dishonesty is a complex behavior influenced by multi¬ 
ple variables. To effectively address the behavior, one must understand 
some of the factors that may contribute to a student's decision to cheat. 
Higher education today is characterized by intense competition and 
heightened stakes. Expectations, validation and sense of worth are all 
linked to performance (Ellison, 1990). Successful performance in col¬ 
lege is measured by grades. In this environment of academic survival, 
students may utilize numerous "survival strategies," including study 
skills, tutoring, time management, academic advising, career planning, 
and cheating. As noted in the previous section, the choice to cheat is 
increasing. 

Contextual or situation factors can influence the choice to cheat. 
Research has shown that cheating goes down as the perception of neg¬ 
ative consequences rises. The certainty of being caught reduces cheat¬ 
ing (Tittle & Rowe, 1973). The perceived probability of punishment 
reducing cheating (Michaels & Miethe, 1989); and the perceived se¬ 
verity of punishment reduces cheating (McCabe & Trevino, 1993). The 
"opportunity" to cheat also influences the decision to cheat (Uhlig & 
Howes, 1967). Classroom atmospheres that allow or encourage cheat¬ 
ing behavior usually result in increased cheating (Vitro & Schoer, 1972). 
The perception that "everyone else is cheating" is also a common ex¬ 
planation offered by students (Gehring, Nuss & Pavela, 1986). Finally, 
the perception by students that cheating is not really taken seriously 
by the institution, results in higher incidents of dishonest behavior 
(Nuss, 1984; Pavela, 1981). 

Gehring et al. (1986) listed six factors that have been cited as con¬ 
tributing most frequently to incidents of academic dishonesty: 

1. Students are unclear about what behaviors constitute academic dis¬ 
honesty. 

2. Students believe that what they learn is not relevant to their future 
goals. 

3. Students' values have changed. The ability to succeed at all costs 
is one of the most cherished values. 

4. Increased competition for enrollment in high demand disciplines 
and admission to prestigious graduate and professional schools 
prompts students to cheat to improve their grades. 

5. Students are succumbing to frequent temptation. Exams are not prop¬ 
erly secured and faculty members are casual about proctoring. As- 
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signments and exams are repeated frequently from semester to semester. 

6. The risks associated with cheating are minimal. Students believe that 
no one gets punished and faculty members often choose to avoid cam¬ 
pus disciplinary procedures, (pp. 3-4) 

Kibler and Kibler (1994) asserted that low self-esteem is an im¬ 
portant consideration in determining the likelihood that a student will 
choose to engage in cheating behavior. A lack of self-confidence, a fear 
of failure, and external locus of control characterize low self-esteem. 
The lack of self-confidence results in perceptions that the person is 
incompetent, incapable, inadequate, and inferior. The fear of failure 
reinforces these feelings. The external locus of control results in stu¬ 
dents looking outside themselves and their own abilities to meet chal¬ 
lenges. Thus, when faced with academic challenges, such as exams, 
students with low self-esteem may be more likely than other students 
to choose dishonesty or cheating as a means of survival. 

In both the McCabe and Trevino (1993) study and the Michael 
and Miethe (1989) study, peer behavior and peer pressure to cheat 
were the most influential variables. Other related pressures cited in 
their studies were: (1) help or encouragement to cheat from friends; 
(2) failure to study or prepare properly; and (3) pressure from parents 
to raise grades. 


THE INFLUENCE OF HONOR CODES 

Precisely how many institutions have honor codes is unknown. 
The absence of a common definition of an honor code has made it dif¬ 
ficult to compare institutions. In a Harvard study on honor codes, (Me¬ 
lendez, 1985) looked at the characteristics common to many honor codes 
throughout the country. He identified four characteristics: unproctored 
exams, a peer judiciary, non-toleration of offenses, and an honor pledge, j 

The author's 1991 survey (Kibler, 1992) of nearly 200 higher ed¬ 
ucation institutions revealed that less than 25% reported that they had j 
honor codes. The participating institutions were permitted to define 
honor code individually. The study revealed that many institutions J 
have only a statement called an honor code, but few if any of the other . 
components. It may be more descriptive to define an honor system, J 
which includes the honor code as a component. An honor system may J 
contain the following components: (Melendez, 1985) 

• Honor code. A statement that establishes the expectations of the , 

academic community regarding honor and integrity from all mem- J 
bers. j 

• Pledge. All students affirm their obligation and commitment to j 

comply with the expectations of the honor code. , 
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• Unproctored exams. All examinations are unproctored due to the 
expectation that students will not cheat and will not tolerate cheating. 

• Non-toleration or obligation to report Expectation that students 
report themselves or others that are known to have engaged in a 
violation of the honor code. 

• Student governance. Students govern the honor system. Students 
are actively involved in policy formulation, communication and en¬ 
forcement necessary to maintain the integrity of the honor system 
and the honor code. 

Bowers (1964) and McCabe (1993) compared code and non-code 
schools and generally found higher levels of dishonesty at schools with¬ 
out honor codes. However, McCabe did find some overlap in reported 
levels of cheating between honor and non-code schools. Self-reported 
levels of student cheating of some honor codes schools exceeded the 
level of cheating found at several non-code schools. Both Bowers and 
McCabe documented the critical role of the campus climate in com¬ 
municating expectations and influencing student values and behavior 
(McCabe & Cole, 1996, p. 68). 

. Perhaps the most important value of an honor code is its role in 
establishing a campus ethos that promotes academic integrity. Bow¬ 
ers (1964) identified a strong relationship between institutional cli¬ 
mate and students' predisposition to be honest or dishonest in their 
academic work (McCabe & Cole, 1996, p. 68). Bowers cited several 
important factors including institutional size, student perceptions of 
the campus disciplinary system, student perceptions of the level of 
cheating at the institution, and the presence or absence of an honor 
code. The positive influence of honor codes was reflected in Bower's 
(1964) study, His results showed 10% of students attending honor code 
schools felt there was a high level of cheating on their campuses while 
80% of students at schools without honor codes perceived there was 
a high level of cheating on their campuses. 

Research and writing by McCabe and others in the past few years 
and the creation of the Center for Academic Integrity in 1992 has re- 
f suited in what is perceived by many as a renewed interest in honor 
codes and their importance in promoting academic integrity on cam¬ 
puses. 

ADDRESSING ACADEMIC INTEGRITY VIOLATIONS 

Unfortunately, there is no quick fix, no single or simple solution 
to the problem of student cheating. Adopting an honor code and widely 
publicizing it is not enough. Institutions must adopt a comprehensive 
; approach involving the entire campus community-students, faculty 
members, and administration. 
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Prevention of academic dishonesty must begin at the institutional 
level (Gehring et al., 1986; Kibler et al., 1988). Institutions must estab¬ 
lish an environment that promotes a sense of responsibility and a gen¬ 
eral sense of morality, values and ethics in order to educate students 
about the issues involved in academic dishonesty (Bushway & Nash, 
1977; Pavela, 1981; Gehring et al, 1986; Kibler et al., 1988). 

Although the precise causes of cheating and the extent of the prob¬ 
lem are not completely clear, colleges and universities need to utilize 
systematic and conscientious efforts to help students appreciate the 
fundamental values associated with effective scholarship and to em¬ 
brace the standards of academic integrity. 

A comprehensive framework for institutions to use in addressing 
academic dishonesty has been developed (Kibler, 1992). The frame¬ 
work is built on the concept that the most effective way to prevent 
cheating is to actively promote academic integrity, while at the same 
time confronting those who do cheat. Confronting cheating should in¬ 
clude sanctions that respond to the behavior as well as educational 
programs or seminars that address developmental issues. 

The first step is for institutions to establish an ethos that promotes 
academic integrity, one that defines it and holds it up as something 
to be revered. Such an ethos can be created or maintained through 
an honor code or honor system. It can also be created through a code 
of conduct or other strong, clear statements about what the institution 
expects from its students, exactly how cheaters will be punished, and 
why cheating actually hurts, rather than helps students. 

After setting out its standards, the institution then must use all 
the tools it has to communicate its position on academic integrity and 
its intention not to tolerate academic dishonesty: direct correspondence 
to faculty members and students; mandated discussions about cheat¬ 
ing during orientation meetings for student and faculty members, as 
well as during individual classes at the beginning of semesters; printed 
material such as handbooks; and the campus news media. 

Faculty members are the most critical element in insuring the suc¬ 
cess of any campus-wide effort to promote academic integrity. They j 
should reflect, communicate, and enforce the institution's values. They j 
also should be involved in developing and implementing whatever 
system the institution creates; their participation will give them a sense J 
of personal commitment to, and ownership of, the system. 

Many faculty members refuse to address the problem of academic j 
dishonesty, feeling the rules are too complicated and the procedures 
for enforcing them too time-consuming. Others try to minimize the J 
problem for fear that it may reflect badly on their ability to teach. In- j 
stitutions must help train faculty members in ways to prevent cheat- 
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ing and in how to create a classroom atmosphere in which honesty 
is clearly the expected standard. 

It is also essential that students be involved in developing and 
carrying out systems to promote academic integrity. Failure to involve 
students creates an "us versus them" atmosphere, which tends to en¬ 
courage cheating. Students can serve on honor or disciplinary boards 
and on review committees that assess how well an institution's pro¬ 
cess for assuring academic integrity is working. 

Finally, an institution must coordinate its efforts to insure that 
all the elements of its system are implemented. One office should be 
responsible for monitoring relevant data, assessing the effectiveness 
of policies and procedures, coordinating communication efforts, and 
coordinating training programs on academic dishonesty and ways to 
prevent it. 

Besides working to create a campus ethos of academic integrity, 
institutions must develop policies that deal effectively with students 
who still choose to cheat. Those policies should include: 

• Appropriate sanctions. These might include a notation concerning 
academic dishonesty on a transcript, required counseling, and re¬ 
quired attendance at a class or seminar on academic integrity. 

• A required educational program for offenders. Such a program 
should include discussion of what cheating is and why it is unac¬ 
ceptable. It should also include education in moral development, 

1 to help students understand the relationship between moral reason¬ 
ing and behavior. By using discussions, case studies, and role-playing 
exercises, students can be helped in responding to ethical dilem¬ 
mas. Finally, the program or seminar should include training in aca¬ 
demic skills to help students gain confidence in their abilities to 
succeed in the classroom without cheating. 

• Testing policies that emphasize prevention of cheating. These could 
) include procedures that protect the security of the tests before they 

are administered, proctoring services, assigned seating and the use 
of different versions of the same test during exams, and guidelines 
for making writing assignment that limit opportunities for plagi¬ 
arism. More specific prevention strategies are listed in the chart in 
the next section. 

> • Methods for reporting cheating that are not intimidating—for ex- 
| ample, that allow the person reporting the cheating to remain anony¬ 
mous. 

Prevention Strategies in the Classroom 

Appendix I features a table that provides a brief, easy-to-follow 
•chart of prevention strategies that may be used in a classroom or for 
assignments. 
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LEGAL AND POLICY ISSUES 
ASSOCIATED WITH ACADEMIC INTEGRITY 

This section offers responses to the most prevalent questions that 
seem to arise regarding legal issues and policy perspectives on aca¬ 
demic integrity, (Gehring & Pavela, 1994; Kibler et al, 1988) 

1. Should I fear being sued for accusing a student of academic dishon¬ 
esty? A review of case law for the past 30 years shows no case in which 
administrators, faculty, or students have been assessed damages for 
reporting alleged acts of academic dishonesty. 

2. Should I be concerned about defamation accusations? Faculty need 
not fear defamation suits where the student, after being accused by 
a faculty member of academic dishonesty, is found not to have com¬ 
mitted the act. Faculty and administrators essentially enjoy a quali¬ 
fied immunity from suit and will not be held liable for actions taken 
in good faith in carrying out their assigned duties. Maintaining aca¬ 
demic integrity is certainly a basic duty of every faculty member. 

The U.S. Supreme Court developed a strict test in this regard: ed¬ 
ucators will not be held personally responsible for violating a student's 
constitutional rights unless they have acted with "impermissible mot¬ 
ivation" or with such disregard of "clearly established constitutional 
rights" that their "action cannot reasonably be characterized as being 
in good faith" (Wood, 1975, p. 322). 

3. Isn't it just my word against his or hers anyway? Many questions 
of fact come down to one individual's word against another. How¬ 
ever, hearing panels may, for a variety of factors, attach greater weight 
to one person's word than they do another and the courts will gen¬ 
erally not overrule a fact-finder's decision. 

In Abrahamian v. City University of New York (1991), the court said, 
"As it is arguable that room for choice exists between conflicting tes¬ 
timony, the respondent's [university's] decision as to which version 
of events to accept should not be disturbed." i 

4. These policies are a big hassle—so what happens if I just ignore 

them? Faculty members who choose to ignore policies and procedures J 
expose themselves to a real possibility of damages and actually en- j 
courage academic dishonesty. A faculty member who independently ' 
assigns an F to a student suspected of committing an act of dishonesty J 
rather than going through proper campus procedures risks liability j 
for violating the student's constitutional and contractual rights as well 
as abridging his or her contractual obligations to the institution (James J 
v. Wall , 1989). ] 

5. What if I disagree with the outcome of the disciplinary proceedings? ] 
Faculty must comply with the outcome of the procedures regardless ~ 
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less of whether or not they agree. Having fair procedures for report¬ 
ing and resolving offenses is worthless if faculty ignore the results. 
Thus, students who are found not to have engaged in academic dis¬ 
honesty should not continue to be penalized by the accusing faculty 
member ( Lightsey v. King, 1983). 

6. Are academic dishonesty decisions disciplinary or academic eval¬ 
uations? The pertinent legal standard was set forth by the U.S. Su¬ 
preme Court in Board of Curators of the University of Missouri v. Horowitz 
(1978). Justice Rehnquist outlined two distinctions between disciplin¬ 
ary and academic determination: 

a. An academic evaluation "is by nature more subjective and eval¬ 
uative" than the "typical factual questions" encountered in the 
average disciplinary decision"; and 

b. Disciplinary proceedings "automatically" bring "an adversar¬ 
ial flavor to the normal student-teacher relationship. The same 
conclusion does not follow in the academic context." (p.135) 

Most academic dishonesty cases seem to involve disciplinary de¬ 
cisions rather than academic judgements. Contested cases of academic 
dishonesty usually require resolution of disputed questions of fact. 
Under these circumstances, imposing a serious stigmatizing penalty 
brings "an adversarial flavor to the normal student-teacher relation¬ 
ship" and will be regarded by most courts as requiring many of the 
procedural protections used in disciplinary cases. 

7. What due process is required in academic dishonesty cases? The 
imposition of disciplinary sanctions for acts of academic dishonesty 
requires basic procedural protections for students. Such protection is 
desirable because it serves as a useful check upon the arbitrary inter¬ 
pretation and enforcement of campus regulations. Do not allow your 
institution to become paralyzed by a misconception of "due process." 
Due process in campus disciplinary proceedings does not require full 
adversarial hearings, technical rules of evidence, multiple appeals, or 
''beyond a reasonable doubt" standard of proof. Due process proce¬ 
dures for resolving allegations of academic dishonesty need not be 
complicated. A good outline of the basic requirements can be found 
In a New York appellate court case, Mary M. v. Clark (1984): 

a. Provide a written notice of charges. 

b. Make the student aware of the grounds that would justify ex¬ 
pulsion or suspension. 

c. Provide a hearing that allows the student the opportunity to 
hear and confront evidence and the opportunity to offer evidence. 

d. Afford the student the right to have someone from the college 
community assist in the proceedings. 
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e. Inform the student in writing of the decision and any sanction 
imposed. A formal right of appeal need not be granted in dis¬ 
ciplinary cases, although a senior administrative officer should 
review suspensions or expulsions. 

8. Are there uniform policies and procedures that should be followed 
by all units with the institution? Different institutions have different 
missions based on different value systems. Each institution should 
be free to develop its own definitions, standards, policies and proce¬ 
dures for defining and resolving violations of academic integrity. All 
policies and procedures should comply with the basic concepts of fun¬ 
damental fairness. 

However, if the institution is to become a purposeful, just and 
disciplined community in which students are absolutely clear about 
the policies and standards, then they must be internally consistent. 
All members of the institution should agree on the definitions of var¬ 
ious forms of academic dishonesty. Student must be included in the 
process of defining academic dishonesty or they may never really know 
what it is or be able to communicate the concept to peers. Students, 
faculty and administrators must be involved in identifying the range 
of sanctions to be imposed for violations. 

Graduate and professional schools may legally hold their students 
to a higher standard than other students within the same institution. 
For instance, they may choose to hold their students accountable to 
professional standards or a code of ethics that do not apply to under¬ 
graduate students on the same campus. 

9. How should I respond to an act of academic dishonesty when it 
occurs? Individuals who observe or are aware of an incident of aca¬ 
demic dishonesty should report the matter to the faculty member or 
other appropriate institutional representative. Proctors or faculty mem¬ 
bers who observe academic dishonesty during an exam, lab or class 
should: 

a. Promptly inform the student—privately if possible. 

b. Remove unauthorized materials such as "crib sheets," if possible. 

c. Note the names of the students in adjoining seats. 

d. Allow the accused student to complete the exam. 

e. Report the incident to the faculty member or the appropriate 
institutional representative. 

f. Review campus procedures and initiate required action. 

Some campuses permit anonymous reports of suspected academic 
dishonesty. Normally, official action is not based on anonymous re¬ 
ports alone, although such information might permit campus officials 
to identify common types of problems and encourage the faculty mem¬ 
ber to enhance prevention and detection efforts. 
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CONCLUSION 

Faculty members, administrators and students cannot afford to ignore 
their responsibilities to promote academic integrity. Students must de¬ 
velop the values they need, to deal effectively with the moral and eth¬ 
ical dilemmas facing them. Clearly communicating an institution's 
expectation for academic honesty is an important way to foster stu¬ 
dents' development. 

Frequent discussions about integrity provide the opportunity for 
academics to communicate the value they place on integrity, relative 
to other values such as achievement and competition. When cheating 
does occur, campus procedures should make students confront the 
ethical implications of their behavior, expose them to discussion of 
moral reasoning, and help them understand that effective learning de¬ 
pends on honesty, respect, rigor and fairness. 
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Appendix I 


Summary of Prevention Strategies for Academic Dishonesty 


Types of 
Cheating 

Detection 

Prevention Strategies 

All types of 
cheating. 

Constant atten¬ 
tion to details of 
prevention strat¬ 
egies. 

Student help. 

Stress student's moral and ethical responsi¬ 
bilities to avoid cheating and to help prevent 
others from cheating. 

Clarify policies regarding cheating and penal¬ 
ties for those who do cheat. 

Set up a "hotline" for students to report inci¬ 
dents of cheating. 

Individually counsel with students caught 
cheating or suspected of cheating. 

Obtaining a copy 
of the test. 

Student's respon¬ 
ses seem be¬ 
yond abilities. 

Pattern of wrong 
answers by stu¬ 
dents known to 
associate with 
each other. 

Tests should be secured in a safe place from 
creation to administration. 

Avoid leaving the exam on the hard drive of 
the computer. If possible, place on a disk 
that can be secured. 

Tests should be originals, not repetitions of 
exams given in previous semesters. 

Test Taking: 

Copying. 

Crib notes and 
other means of 
bringing an¬ 
swers into the 
exam. 

Passing answers. 

Carefully proctor 
exams. 

Instructors should walk around the room. 

When giving multiple choice or short answer 
tests, alternate test forms should be used. 

Spread students out using randomized seat¬ 
ing so every other seat is empty. 

All books, papers and personal belongings 
should be stored or placed in the front of 
the classroom. 

Paper should be provided for the test an¬ 
swers and any scratch work. Staple the an¬ 
swer sheets and the scratch paper prior to 
distribution with answer sheet on the bot¬ 
tom. Do not permit papers to be unstapled. 

If "blue books" are being used, require stu¬ 
dents to turn them in blank during the class 
prior to the exam. The books can be distrib¬ 
uted at the start of the test. 

Give essay exams rather than true/false or 
multiple choice exams. 

Do not permit any communication among stu¬ 
dents. 

Test pick-up—have students leave their test 
package on their desks upon completion. 
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Types of 
Cheating 

Detection 

Prevention Strategies 

Test Taking ... 
continued 

Carefully proctor 
exams. 

This helps reduce switching papers and will 
allow detection of copying from neighbors 
by answer patterns. 

"Ringer" taking 
the test for an¬ 
other student. 

Carefully proctor 
exam. 

Check student 

IDs. 

Have each student display his or her photo 

ID on the desk during the exam. Proctors 
can match students with IDs during the 
exam. 

Have each student hand in the test person- 
nally and present his or her ID. The instruc¬ 
tor inspects the ID, checks the class roster, 
checks the name on the exam, and initials 
the exam paper. 

"Stooge" who 
sits in on the 
exam and 
leaves with a 
copy of the test. 

Be vigilant—try 
to have a proc¬ 
tor watch each 
exit, especially 
early. 

Check IDs early. 

Number all tests before distribution. Be sure 
all tests are returned. If one is missing, be 
alert to whether it shows up later. 

If a student needs to leave the room during a 
test have him or her hand in the exam until 
returning. 

Following the 

Test: 

Turning in a lifted 
exam as if 
taken in class. 

Close 

observation. 

Do not leave exams or grade sheet/book on 
the desk or unattended. Keep in a locked/ 
safe place. 

If a test is discovered missing at the end of 
an exam, be alert to whether it shows up 
later. 

Changing grades 
on exams. 

Changing an¬ 
swers on 
exams. 

Photocopy the 
tests before 
handing them 
back. If there 
are too many, 
copy them ran¬ 
domly and copy 
any suspected 
of cheating. 

Mark grades on grade sheet/book prior to re¬ 
turning tests. 

Inform students that exams will be photoco¬ 
pied before returning—to detect changes. 

Do not keep grades on hard drive on 
computer—place them on a disk and secure 
the disk. 

Take-home test 
done by an "ex¬ 
pert." 

Solution done in 
a way not cov¬ 
ered during the 
class. 

Looks "profes¬ 
sional." 

Avoid giving take-home tests. 

Require oral presentation about suspicious 
material. 

Homework/ 

Reports: 

Copy solutions 
from instructor's 
manual. 

Compare solu¬ 
tions with man¬ 
ual. 

Change to a book with no manual. 
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Types of 
Cheating 

Detection 

Prevention Strategies 

Copy solutions 
from fellow stu¬ 
dents. 

Copy from old 
homework sets 
from previous 
semesters. 

Careful grading- 
look for similari¬ 
ties. 

Count homework as only a small percentage 
of final grade or not at all. 

Give different homework assignments each 
semester. 

Have report done 
by an "expert." 

Solutions done in 
a way not cov¬ 
ered in class. 

Ask for oral presentations on suspicious re¬ 
ports. 

Plagiarism. 

Look for signifi¬ 
cant fluctuations 
in writing style. 

Looks "profes¬ 
sional." 

Look for work 
that appears to 
be clearly be¬ 
yond student's 
ability. 

Compare with in- 
class writing 
assignments. 

Place limits on topic selection. 

Avoid topics that are too general—decreases 
the likelihood of using a "paper mill." 

Change topic lists frequently. 

Establish precise format for paper and stick 
to it. 

Require a tentative bibliography early in the 
term. 

Require library location numbers. 

Require advance outline of the paper. 

Do not permit late topic changes. 

Give pop test on basic knowledge. 

Accept only originally typed manuscripts—no 
photocopies. 

Require notes and rough drafts. 

Keep original papers on file for five years. 

Use in-class writing assignments. 


Reprinted from Kibler, W.L., Nuss E.M., Paterson, B.G. & Pavela, G.R. (1987). Aca¬ 
demic Integrity and Student Development: Legal Issues and Policy Perspectives. Ashe¬ 
ville, NC: College Administration Publications. 
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Chapter X 


Use and Misuse of Computers 


Brent G. Paterson 


The information age has arrived in the student judicial affairs arena. 
A few short years ago, student judicial affairs administrators dealt with 
the occasional hacker who was attempting to see how far he/she could 
go in gaining access to the mainframe computer. Today, the easy ac¬ 
cessibility to computer workstations in university computer labs, per¬ 
sonal computers linked to the campus network from residence hall 
rooms, and modem and Internet access from anywhere in the world 
have resulted in misuse of computer resources and facilities by more 
than a few "computer nerds." 

Legacy of the ' 60 s Generation 

The computer age of the 90s has its roots in the 60s. Stewart Brand, 
creator of the Whole Earth Catalog and co-founder of Hackers Confer¬ 
ence, described in a Time article entitled, "We Owe it All To the Hip¬ 
pies," how four generations of hackers have revolutionized the 
computer world. 

The first generation emerged from university computer science 
departments in the early 60s and 70s. These individuals provided wide¬ 
spread access to computers changing mainframes into virtual personal 
computers. 

The second generation was the hard-core counter-culture type of 
individuals. They lived by the motto "Turn on, tune in and drop out." 
The personal computer was invented and manufactured by this group 
in the late 70s. Two people who symbolize this group are Steve Jobs, 
a Reed College dropout, and Steve Wozniak, a Hewlett-Packard en¬ 
gineer, who together founded Apple Computers. In earlier days, they 
manufactured and sold illegal devices for making free telephone calls. 

The third generation is the software hackers of the early 80s. They 
developed application, education and entertainment programs for per¬ 
sonal computers providing everyone with a use for a personal computer. 
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The fourth generation includes the thousands of "netheads" who 
have transformed the ARPAnet developed for the Defense Depart¬ 
ment into the information superhighway known as the Internet. They 
lead the way in making available "freeware" or "shareware," soft¬ 
ware that is not copyrighted and is thus available to anyone that wants 
it (Brand, 1995). 

The Internet 

The Internet is "a vast international network of networks that en¬ 
ables computers of all kinds to share services and communicate di¬ 
rectly, as if they were part of one giant, seamless, global computing 
machine" (Elmer-DeWitt, 1994, p. 52), Originally designed and built 
for the Department of Defense over 25 years ago, what has evolved 
into the Internet has changed significantly. The original purpose of 
what was known as ARPAnet was to enable academic and military 
researchers to continue to conduct research and communicate with 
each other even if part of the network was destroyed by a nuclear at¬ 
tack. Later, universities, governmental agencies and corporations were 
linked. 

Users quickly determined that there were more uses of the sys¬ 
tem than official business. They sent colleagues private messages (e- 
mail) and developed information postings (USENET news groups). 
Graduate students who had access and computer hackers developed 
tools for navigating the Internet like the University of Minnesota's GO¬ 
PHER. Yet, the Internet remained relatively obscure to the general pub¬ 
lic and difficult to use (Elmer-DeWitt). 

What happens with and on the Internet is a departure from most 
organized systems. Since it was designed to withstand a nuclear at¬ 
tack, it is without a central command authority. There are no owners, 
no administrators deciding what and how things happen and no cen¬ 
sors. Besides these technical difficulties in operating a system that has 
become a communications system for the masses, there are also cul¬ 
tural problems (Elmer-DeWitt, 1994). 

Steven Levy in his 1984 book, Hackers: Heroes of the Computer Rev¬ 
olution, reports that an anarchistic ethic exists among computer wiz¬ 
ards, the persons who changed the Internet. They believe that access 
to computers should be unlimited and total, that all information should 
be free, and that you should mistrust authority and promote decen¬ 
tralization. 

Students today have grown up in this culture which subscribes 
to anarchistic behavior. It almost sounds like the 60s when the adage 
was "don't trust anyone over 30". Today, students question why col¬ 
leges and universities should have any interest in what they view, 
post and send across campus networks and onto the Internet. They 
cry that you are violating their free speech rights and rights to pri- 
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vacy when any attempt is made to address inappropriate use of com¬ 
puting resources. 

ABUSE OF COMMUNAL RESOURCES 

Computing resources and facilities should be considered products 
to be shared. Although the university owns the mainframe computer 
that processes e-mail and Internet connections, the computer work sta¬ 
tions in computer labs, and the connections in the residence hall rooms 
that tie students' personal computers to university networks and be¬ 
yond, users often fail to realize that these resources and facilities are 
communal resources. 

Abuse of communal resources may be as simple as the person 
who sits at a computer terminal in a computer lab for endless hours. 
It may be a person who unintentionally sends a large mailing that creates 
a gridlock at the mailhub causing the system to shut down. It also 
may be the large print job sent that monopolize a computing center 
printer for an inordinate amount of time. 

Improper Use of Systems / Invasion of Privacy 

The improper use of computer systems is what we commonly con¬ 
sider when we hear about a computer violation. One area of improper 
use is breach of computer security systems. Any unauthorized access 
to a computer resource is such a violation. These violators are the hack¬ 
ers and crackers. In August 1994, the Computer Emergency Response 
Team Coordination Center at Carnegie Mellon University issued an 
alert about computer crackers (mean-spirited hackers) who were seek¬ 
ing ways to interfere with or disable the Internet. (Wilson, 1994). There 
are numerous examples at every institution of the student who has 
gained unauthorized access to a campus computer system. 

The release of passwords or other confidential information about 
computer security are considered a breach of computer security sys¬ 
tems. All the technological safeguards in the world are of no use if 
users share their passwords with others and leave passwords and ac¬ 
cess codes where others can easily access them. Many campuses have 
computerized registration systems. At Texas A&M University, the stu¬ 
dents register for classes by touch-tone phone. The passwords to reg¬ 
ister are a student's identification number (social security number 
usually) and date of birth. 

Every semester we have a few students who find that their class 
schedules have been dropped or new fees added by someone else. 
Often, it turns out that a scorned former boyfriend or girlfriend who 
knows the id number and date of birth has taken the liberty of tamp¬ 
ering with the registration. Student information systems have given 
faculty, staff and sometimes student employees access to vast amounts 
of confidential information about students. Although these trusted fac- 
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ulty and staff are usually sworn to secrecy and informed of the intent 
of the Family Education Rights and Privacy Act, the chances of infor¬ 
mation leaks are high. The educational need to know is replaced with 
the personal want to check the grades of the star athlete or check the 
schedule of the person you met at the local bar. 

Harmful access includes activities that create a computer malfunc¬ 
tion; interrupt computer operations; alter, damage or destroy data or 
a computer program; or inject a computer virus into a computer sys¬ 
tem. In November 1995, a sophomore at Monmouth University was 
alleged to have sent 24,000 e-mail messages to the university's com¬ 
puters in a deliberate attempt to disrupt use of the campus e-mail sys¬ 
tem. Supposedly, the student's actions were in response to the university 
suspending his Internet account after receiving complaints that the 
student was advertising business proposals inappropriately on the net¬ 
work. The student was charged with two counts of violating the fed¬ 
eral Computer Fraud and Abuse Act of 1986 for allegedly causing the 
university's e-mail system to shut down for five hours with a "mail 
bomb" (Wilson, 1995, November 30). 

Other forms of improper use of computing systems include forged 
mail or postings and use of computer resources for personal or com¬ 
mercial gain. A professor at Texas A&M University at Corpus Christi 
received death threats and over 1,000 e-mail messages after someone 
illegally gained access to his e-mail account and sent 20,000 racist mes- J 
sages nationwide under his name. The message had a white suprem- ] 

acist message that was offensive to many (Messer, 1994a). While 1 

defining use of computer resources for personal gain may be easy to J 
identify, defining personal use is not quite so clear. ] 

Since colleges and universities have as their primary mission ed- j 
ucation, it is very difficult to determine where educational purposes 
end and personal use begins. Is the student employee in violation of J 
a code that prohibits use of computers for personal gain when he/she j 
types a paper on the office computer and prints the final copy on the 
office printer? Is the secretary of a fraternity in violation for typing ] 
and printing minutes of fraternity meetings on university computers? i 
What about the student who prints color pictures of military airplanes 
on the high-speed university color graphic printer? What if the stu- ) 

dent is majoring in aerospace engineering or is in Air Force ROTC? j 

With students, it seems when you look at personal use you begin ■, 
to make content decisions that come dangerously close to violating J 
the First Amendment. With employees, it is easier to define use as j 
those activities necessary to perform the job. However, just like tele- 
phone use, incidental personal use of computers may be appropriate J 
so long as it does not interfere with job performance or result in un- j 
due expense to the institution. ' 
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The Computer Fraud and Abuse Act of 1986 (18 U.S.C. Section 
1030) prohibits most activities that could be considered improper use 
of systems. According to this act, it is a violation of law to (1) know¬ 
ingly access a "federal interest" computer (defined to include any com¬ 
puters accessed from more than one state) with the intent to defraud 
and obtain something of value beyond use of the computer itself; and 
(2) intentionally gain unauthorized access to a "federal interest" com¬ 
puter whereby such conduct alters, damages or destroys information 
therein or prevents authorized use. With the wide availability of Inter¬ 
net access on campuses, virtually every computer connected to a net¬ 
work can be considered a "federal interest" computer. Most states also 
have computer crime laws that address improper use of computing 
resources. 

MISAPPROPRIATION OF INTELLECTUAL PROPERTY 

Unlicensed copying of copyrighted material and software piracy 
are examples of misappropriation if intellectual property. Federal copy¬ 
right statues (17 U.S.C. Section 101 et seq.) govern copyrighted ma¬ 
terial on computers and the Internet in addition to the paper media. 
The Copyright Statues protect "computer programs from infringement" 
and address the rental, lease, or lending of unauthorized copies of com¬ 
puter programs. The Working Group on Intellectual Property Rights 
from the U.S. Department of Commerce has been working on what 
changes in the law are needed in this electronic age of information. 
The final report of the Working Group recommends that copyright 
laws be revised so that copies of intellectual works can be distributed 
to the public by electronic means, and that the exclusive distribution 
right of the copyright owner govern such transmissions. The Working 
Group, however, did not provide a recommendation on "fair use" of 
electronic documents. 

The current Copyright Act permits duplication of portions of ma¬ 
terials that are copyrighted for purposes of commentary, criticism, news 
reporting, research, and teaching (Report on Intellectual Property, 1995). 
There is considerable disagreement about "fair use" of electronic doc¬ 
uments between publishers and libraries. Publishers are seeking that 
a copyright would govern any access to copyrighted material. While 
librarians argue that individuals should be permitted to browse ma¬ 
terial before paying copyright charges, they compare the browsing of 
electronic material to glancing at a book before deciding to buy it. One 
can easily imagine the cost to university libraries if there was a charge 
every time a patron accessed a copyrighted document. Writing in the 
January 1996 edition of Wired , Pamela Samuelson, a visiting professor 
of law at Cornell University, states, "The only way the entrenched 
copyright industry can imagine marketing content electronically is 
through extensive technological locks that will make digital information 
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less free than print information" (p. 191). In fact, copyright legislation 
(S1284 and HR 2441) for the national Information Infrastructure (Nil) 
that would have placed under the exclusive right of the copyholder 
any transmission of a copyright work over an electronic network, stalled 
in the 104th Congress (Hold up ..., 1996). 

Meanwhile, the Consortium of College and University Media Cen¬ 
ters agreed on "fair use" guidelines for the use of copyright material 
in a multimedia work. According to the guidelines, limited amounts 
of a copyrighted work may be used in a multimedia work. For music, 
up to 10 percent or 30 seconds, whichever is less, of an individual mu¬ 
sical piece is considered "fair use." In distance learning, copyrighted 
material may be used if only enrolled students have access to the ma¬ 
terial and that access is protected by technological means such as a 
password. There are also restrictions on the number of copies of CD- 
ROMS or videos created for students and professors (Blumenstyk, 1996). 
A House of Representatives subcommittee on Courts and Intellectual 
Property has endorsed the Consortium's guidelines. 

Students have little understanding of copyrights. When you add 
the electronic environment to the mix, the understanding or, at least, 
the ethical obligation of abiding by copyright laws seems almost non¬ 
existent. It is quite common to have software and other copyrighted 
material on your computer that was "borrowed" from someone else 
or acquired from the Internet. 

Businesses and corporations are becoming more aggressive in pur¬ 
suing copyright infringements. For example, Playboy Enterprises mon¬ 
itors web sites that might contain images of Playboy Playmates. When 
a copyrighted image is found. Playboy sends a message to the web 
site owner informing him/her of the copyright infringement and re¬ 
questing removal of the copyrighted image. The web site owner who 
does not comply with Playboy's directive might find him/herself in 
legal difficulties. 

A student at M.I.T. was alleged to have established a system on 
university computers that permitted Internet users to duplicate copy¬ 
righted commercial software. The student was charged with violating 
federal wire-fraud laws. A U.S. district judge dismissed the case by 
ruling that the student could not be charged under the federal wire- 
fraud law and that successful prosecution of the case under the Copy¬ 
right Act could not occur since it could not be proven that the student 
had "infringed a copyright willfully and for the purpose of commer¬ 
cial advantage or private financial gain." The judge also stated, "if 
the indictment is to be believed, one might at best describe [the 
student's] actions as heedlessly irresponsible, self-indulgent, and lack¬ 
ing in any fundamental sense of values" (Federal Judge Dismisses 
Software-Piracy Case, 1995). 
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A ruling by a federal judge in California suggests that colleges 
and universities may be responsible for violation of the copyright law 
appearing on university computers. This widely publicized case in¬ 
volved the posting of doctrine from the Church of Scientology on an 
electronic bulletin board. Netcom On-Line Communication Services 
was sued by the Church of Scientology for disseminating what it claims 
are copyrighted scriptures. The judge ruled that the Internet provider, 
Netcom, could be sued for copyright infringement if it was aware that 
copyrighted material was placed on its bulletin board (Court Ruling 
Alarms Managers ... 1995). 

Obviously, university administrators are concerned that univer¬ 
sities may be held liable for possible copyright infringements on their 
computers. One can imagine how many hours it would take to check 
all computers on a campus for copyright infringements not even con¬ 
sidering what privacy rights might be violated while conducting such 
investigations. 

HARASSMENT 

Are communications in computer discussion groups and on e- 
mail protected speech or can they constitute harassment? The answer 
is—it depends. The law in this area is vague and there will need to 
be more court cases decided to establish a precedent. However, it seems 
clear that sexual harassment is much more likely to be upheld by a 
court than harassment due to race, age, national origin, religion or 
other protected classes. 

The Office of Civil Rights (OCR) in the U.S. Department of Ed¬ 
ucation conducted an investigation of a complaint of sexual harass¬ 
ment from three students at Santa Rosa Junior College. Two of the 
students, both females, claimed that they had been sexually harassed 
by communications about them circulated on a men-only computer 
conference. The third student, a male, claimed that the college had 
retaliated against him for sharing the content of the conference with 
the two female students. The conference had been established by an 
instructor for students who wanted to discuss gender-related issues 
(DeLoughry & Wilson, 1994). 

OCR determined that sex-segregated computer discussion groups 
violated Title IX and that comments made on the conference by three 
men who worked with one of the female complainants on the campus 
newspaper constituted ''hostile environment discrimination" (Pavela, 
September 22,1994). OCR concluded that the conference was an "ed¬ 
ucational program" with limited participation and monitored by the 
college. It was not a public forum. 

Specifically, as reported in the September 28,1994 edition of The 
Chronicle of Higher Education , the letter from OCR to Santa Rosa Col- 
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lege states, "[the conference] was not like a traditional bulletin board 
or a conversation in a locker room, that any student could use to add 
their expression to the 'marketplace of ideas'; [The conference] was 
more closely analogous to the campus mailbox system what was es¬ 
tablished for a limited purpose and subject to control by the College" 
(Deloughry & Wilson, 1994). 

According to Pavela (1994), "OCR also seems to be making a dis¬ 
tinction between computer bulletin messages that are likely to pro¬ 
mote a pattern of on-going harassment, and conversations that are 
merely statements of personal opinion, albeit vulgar and offensive. 
The latter does not constitute what the courts have been defining as 
sexual harassment" (p. B274). 

In 1995, the arrest of a University of Michigan student who wrote 
a fantasy about rape and murder of a fellow University of Michigan 
student, identified by name, and shared the stories on the Internet made 
national news. In one of the stories the student described the torturing 
of the female student with a hot curling iron and raping her while 
she is gagged and tied to a chair. The student was charged with five 
counts of using electronic mail to issue a threat to kidnap or injure. 
The U.S. district judge dismissed the charges and indicating that it 
is not a violation of the Constitution to express "musings, considera¬ 
tions of what it would be like to kidnap or injure someone, or desires 
to kidnap or injure someone" (Death Tale, 1995). 

However, the judge commented that the incident was more ap¬ 
propriate for handling by the university as a disciplinary matter than 
by the courts. The University of Michigan had suspended the student. 
A three-judge panel of the Sixth Circuit Court of Appeals ruled in a 
2 to 1 decision that the stories did not constitute threats (Young, 1997). 

Some states have laws that specifically prohibit harassment by 
electronic means. Arizona enacted an anti-harassment law in 1992 that 
includes threatening or harassing statements made by electronic means. 
Michigan passed a stalking law in the same year that covers repeated 
and unwanted mail or electronic communications. In 1995 Connecti¬ 
cut made harassment by computer a crime. The Connecticut law sim¬ 
ply extends the already accepted definition of harassment to include 
electronic communications (Connecticut Makes Computer Harassment 
a Crime, 1995). Several other states are considering similar legislation. 

Cornell University was in the news when a message created by 
four students called, "75 reasons why women (bitches) should not have 
freedom of speech" was widely disseminated via the Internet. The 
university was flooded with phone calls and e-mail messages urging 
the university to take action against the students. Other e-mail mes¬ 
sages threatened to overload Cornell's computer system and the stu¬ 
dents received death threats. The students issued an apology that was 
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printed in the Cornell student newspaper. According to the printed 
apology, the students sent the list they had written to only a small 
group of friends. At least one of these friends distributed the list to 
others and eventually it was posted in USENET, an electronic bulletin- 
board system accessible through the Internet (Wilson, 1995, November 
24). 

After reviewing the facts of the case, Cornell decided not to pur¬ 
sue disciplinary action against the students. It determined that sexual 
harassment did not occur since the "75 Reasons' 7 were not directed 
at an individual or groups of individuals and did not create a hostile 
environment. Cornell also concluded that there was not a violation 
of computer policies. In a public statement printed in the November 
20,1995 edition of Synfax, the Cornell student judicial affairs admin¬ 
istrator stated, "... they [computer policies] reaffirm the concept of 
free speech and recognize that certain offensive messages may have 
to be tolerated in a community that values the right of all to speak 
freely" (Pavela, 1995, p. 423). Several persons, including survivors of 
sexual assault, took the time to explain to these four students why 
their words were so hurtful. The education that occurred with these 
students far exceeded any learning that may have come from a judi¬ 
cial penalty. 

When is it harassment? Each college and university should turn 
to their harassment policies to determine if the actions that include 
use of a computer constitute harassment. M.I.T. has developed a three- 
prong test to determine if a reported behavior constitutes sexual ha¬ 
rassment. Posters containing this test and how to report incidents of 
harassment are posted in computer labs on campus. The posters, ti¬ 
tled "Don't Ignore Harassment" state, 

Is it harassment? Ask yourself these three questions: 

1. Did the incident cause stress that affected your ability or the abil¬ 
ity of others, to work or study? 

2. Was it unwelcome behavior? 

3. Would a reasonable person of your gender/race/religion subjected 
to this behavior find it unacceptable/acceptable? 

If you answer yes to these questions, please don't ignore the situ¬ 
ation (Jackson, 1994, p. 34). 

CENSORSHIP 

The idea of censorship in electronic communications has created 
quite a stir, "computer geeks" who cry First Amendment at any men¬ 
tion of censoring material on computers and the Internet are squaring 
off against legislators and those pushing to restrict the type of infor¬ 
mation available through computers. What initially was intended as 
an anti-smut bill by Senator Exon was folded into the Telecommun¬ 
ications Competition and Deregulation Act of 1995. The bill, known 
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as the Communications Decency Act, as passed by the Senate would 
have imposed fines of up to $100,000 and/or up to two years in prison 
for persons distributing or knowingly permitting individuals to dis¬ 
tribute material that is obscene, lewd, lascivious, filthy, or indecent 
(Senate Bill 652, 1995). 

Former lieutenant governor of Texas and current chancellor of 
the University of Houston System, Bill Hobby (1995), wrote in a Hous¬ 
ton Chronicle editorial, "Under the guise of protecting children from 
smut, the Senate has adopted one of the most draconian invasions of 
privacy ever ... Congress has decided it must control what you send 
over your personal computer. This is directly equivalent to opening 
your mail." 

In June 1996, a three-judge panel in federal district court in Phil¬ 
adelphia struck down the Communications Decency Act (CDA) in 
ACLU v. Reno, Judge Slovitar concluded "that the CDA reaches speech 
subject to the full protection of the First Amendment." Judge Buck- 
waiter wrote, "I continue to believe that the word 'indecent' is uncon¬ 
stitutionally vague, and I find that the terms 'in context' and 'patently 
offensive' are so vague as to violate the First and Fifth Amendments." 
Judge Dalzell commented, "The Internet is a far more speech enhanc¬ 
ing medium than print, the village green, or the mails ... the Internet 
may be fairly regarded as a never-ending worldwide conversation ... 

As the most participatory form of mass speech yet developed, the Inter¬ 
net deserves the highest protection from government intrusion." (Cited 
from Pavela, 1996). ] 

On June 26,1997, the U.S. Supreme Court, in its first venture into 
cyberspace law, ruled the Communications Decency Act was uncon¬ 
stitutional. Authoring the court's majority opinion, Justice John Paul 
Stevens wrote. We agree with the three-judge district court that the 
statute abridges the freedom of speech protected by the First Amend¬ 
ment. The Communications Decency Act is a content-based regulation j 
of speech. The vagueness of such a regulation raises special First i 
Amendment concerns because of its obvious chilling effect on free [ 
speech (as cited in "Court Strikes Down CDA," 1997). ] 

According to the court, filtering software and other means are j 
available to protect children from harmful materials on the Internet , 
("Court Strikes Down Internet Smut," 1997). J 

The New York Times, in a June 16,1997 article stated that the White 1 
House, in anticipation that the CDA would be ruled unconstitutional | 
by the Supreme Court, was drafting a policy statement that would , 
recommend regulation of the Internet be left to industry (Gehl & Dou- J 
glas, 1997, June 17). On June 20,1997, federal judges in New York and ] 
Georgia blocked those states "from enforcing laws intended to protect ' 
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children from on-line pedophiles and to bar anonymous communica¬ 
tions in cyberspace" (Haworth, 1997). 

The landmark case in defining what material is obscene remains 
Miller v. California (1973). In this case the Supreme Court stated that 
material is obscene if: (1) The average person, applying contemporary 
community standards would find materials taken as a whole, appeal 
to the prurient interest (arouse immoral lustful desire); (2) the mater¬ 
ials depict or describe, in patently offensive way, sexual conduct spe¬ 
cifically prohibited by applicable state law; and (3) the materials, taken 
as a whole, lacks any artistic, political or scientific value. 

Virtually every university that permits students to establish home- 
pages or provides Internet access to its students has some material 
on its servers that is offensive. The offensive materials likely include 
nude images; derogatory comments about race, ethnicity, gender or 
sexual orientation; and numerous other written and graphic displays. 
One common issue is the nude images available on student web pages. 
Persons outside the university and those who do not understand com¬ 
puting systems believe that the university is endorsing these displays 
and demand immediate removal. Colleges and universities by their 
very nature encourage an open environment for scholarly inquiry and 
the sharing of information. Thus, thus colleges and universities must 
protect freedom of expression and guard against censorship merely 
because the content may be offensive to someone. 

In Fall 1996, Texas A&M University was contacted by GE Motors 
and Industrial Systems about an unauthorized web page that appeared 
on the GE server. The web page which contained numerous images 
of nude women, some of the images displayed men and women en¬ 
gaged in sexual acts. The university rules for responsible computing 
prohibited the use of computing system for criminal and illegal acts 
including obscenity. The case was taken to the district attorney who 
indicated that some of the images were likely violations of the state 
law on obscenity. 

The Texas Penal Code (paragraph 43.21) defines obscenity as ma¬ 
terial that depicts or describes patently offensive representations or 
descriptions of ultimate sexual acts, normal or perverted, actual or 
simulated; including sexual intercourse, sodomy, and sexual bestial¬ 
ity; or patently offensive representation or descriptions of masturba¬ 
tion, excretory functions, sadism, lewd exhibition of the genitals, the 
male or female genitals in a state of sexual stimulation or arousal, cov¬ 
ered male genitals in a discernibly turgid state or a device designed 
and marketed as useful primarily for stimulation of the human gen¬ 
ital organs ..." (Texas Penal Code, 1996, p. 90). Based on the opinion 
of the district attorney, the university informed the student that he 
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would need to remove the pictures identified as obscene from his web 
page or face discipline charges. 

Even with the debate on censorship, the law, today, clearly pro¬ 
hibits the distribution of child pornography including the use of elec¬ 
tronic communications. In September 1995, the FBI arrested twelve 
America Online subscribers for allegedly transmitting photos of nude 
children between the age of two and thirteen (FBI Pom Sting, 1995). 

These arrests followed the conviction of a California couple on 
eleven counts of obscenity for placing sexually oriented images on a 
computer bulletin board system. Interestingly, the case was heard in 
Memphis, Tennessee where a postal inspector had worked with the 
U.S. Attorney in gathering evidence. Thus, the community standard 
for the indecency of the material on the computer bulletin board sys¬ 
tem became the community standard in Memphis not California where 
the computer was located. 

CONCLUSION 

The laws have not caught up with the realities of the electronic 
information age. Meanwhile, colleges and universities must deal with 
students who are still learning that responsibility comes with the free¬ 
dom to make your own decisions. They will push the limits with the 
electronic environment as they do in other areas of the campus. We 
need to be proactive in teaching students about responsible use of com¬ 
puter resources and facilities. ' 

We need to be teaching ethics for the information age and how | 
they directly apply to how they use a computer everyday. They need j 
to understand that while colleges and universities protect their free¬ 
dom of expression, what they say, send and display may be offensive 
and even hurtful to others. They also need to understand that the work 
environment is not as tolerant and forgiving as the academic environ- 
ment. When they leave the halls of academia and take that job with J 
the Fortune 500 company, inappropriate use of computing resources J 
will quickly lead to the unemployment line. 

Not all communications and displays on web pages or via e-mail 
are protected by the First Amendment. Unlawful expression includes ] 
obscenity, harassment based on a protected class (race, sex, disability, i 
religion, age, etc.), harassment in general, defamation, threats of vio¬ 
lence, and disruption of the normal operations of the university. When ] 

these unlawful expressions occur, the student behavior should be ad- i 

dressed as would any other violation of the code of conduct. 

Bill Gates, Chairman of Microsoft, is quoted in the February 1997 J 
edition of George as saying, "It is always surprising how old concepts ] 
carry over into the new medium. It's overly idealistic to act like, Oh, 
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the Internet is the one place where people should be able to do what¬ 
ever they wish: present child pornography, do scams, libel people, steal 
copyrighted material. Society's values have not changed fundamen¬ 
tally just because it's an Internet page" (as cited in Gehl & Douglas, 
1997, February 4). 

If your campus has not already done so, it needs to review its 
computer policies. Do they address networks and Internet access? Do 
they cover sexual harassment and child pornography? How will you 
handle the posting of offensive material? The landscape, or should 
I say cyberspace, is changing so quickly that many campuses have 
a select group of faculty, administrators and legal counsel who meet 
regularly to discuss the latest inventive use of computing resources 
by students and the latest wrinkle in legislation or legal decision. 

Computer misuse will be the topic of conference sessions and ar¬ 
ticles for years to come. Hopefully, Congress and the courts will give 
us direction in how to administer campus computer systems in a way 
that is feasible and recognizes the uniqueness of the academy. 
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Chapter XI 


Responding to Students Manifesting 
Serious Psychological Problems* 


William L. Kibler 


Pavela (1995, July) effectively defines the concerns related to re¬ 
sponding to students manifesting serious psychological problems: 

Many educators are increasingly concerned about the appropriate 
response of the academic community to suicidal students and to stu¬ 
dents who appear to have a mental disorder. Too often, that response 
entails the mandatory "psychiatric" withdrawal of students pursu¬ 
ant to broadly worded policies which provide for little or no pro¬ 
cedural due process, and which reflect insufficient attention to the 
requirements of Section 504 of the Rehabilitation Act of 1973 and 
the ADA. While it is possible to draft psychiatric withdrawal pol¬ 
icies which may avoid these difficulties, campus administrators 
should be alerted to the dangers of misusing any psychiatric with¬ 
drawal policy in an effort to remove students who are simply per¬ 
ceived "troublesome" or eccentric, (p.l) 

When violations of student conduct regulations occur, regardless 
of the underlying issue that led to the misbehavior, it is always in the 
best interest of the student and the institution to use the student dis¬ 
ciplinary process. Resorting to involuntary psychological withdrawal 
procedures, even when the misbehavior appears to be a manifestation 
of serious psychological problems, denies the student and the campus 
as a whole the important benefits and protections associated with formal 
student disciplinary processes (Pavela, 1995, July). 

This chapter will address the issues and concerns that should be 
considered in developing procedures for the withdrawal of students 
manifesting serious psychological difficulties. The chapter will also 
identify those instances where it is appropriate to use these procedures 
and when it is more beneficial to use the student disciplinary process. 

* The author acknowledges and credits the work of Gary Pavela, who wrote the most 
comprehensive and denning book on this subject; The Dismissal of Students With Mental 
Disorders: legal Issues , Policy Considerations and Alternative Responses. Pavela's book 
and subsequent outlines have been utilized extensively in this chapter. 
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Finally, a comprehensive model policy that incorporates the safe¬ 
guards addressed in this chapter has been developed, including sam¬ 
ples of associated correspondence. Existing institutional policies and 
context make it inappropriate for campus administrators to adopt the 
sample procedures "as is." They are intended, however, to provide 
a framework from which institutions may develop or modify their own 
procedures. 

Substantive Due Process 

Ill-conceived psychological withdrawal policies may inadvertently 
mirror campus conduct policies that existed during the pre-1960s "in 
loco parentis" era. A review of such policies reveals language that calls 
for students to be "withdrawn" because their "state of mind so rec¬ 
ommends" or because their "mental health renders them undesirable" 
(Aronson v. North Park College , 1981, p. 781). 

Broadly worded psychological withdrawal policies at public in¬ 
stitutions may be unconstitutionally vague. In Shamloo v. Mississippi 
State Board of Trustees (1980), the court invalidated a campus regula¬ 
tion that authorized only "wholesome" demonstrations. The court ob¬ 
served that "[t]he regulation must not be designed so that people of 
common intelligence must guess at its meaning and differ as to its 
application" (pp. 523-524). It is imperative that such policies clearly 
define the characteristics that the institution considers "a manifesta¬ 
tion of serious psychological problems." The model procedures at the 
end of this chapter define such manifestations as follows: 

1. Instances where a student engages, or threatens to engage in beha- ! 
vior which poses a danger of causing physical harm to self or oth- j 
ers; or 

2. Instances that would cause significant property damage, or would 

directly and substantially impede the lawful activities of others, or j 
would interfere with the educational process and the orderly op- ] 
erations of the institution. J 

The use of "medical" language in such polices is not a panacea. J 
The fact that medical or psychological issues are being addressed does j 
not justify a reduction in due process. See Chief Justice Burger, con- 
curring in the Supreme Court decision O'Conner v. Donaldson (1975): J 
"[w]here claims that the state is acting in the best interests of an in- j 
dividual are said to justify reduced procedural and substantive safe¬ 
guards, this court's decisions require that they be 'candidly appraised'" J 
(P- 586). ] 

Procedural Due Process , J 

A common characteristic of many involuntary psychological with- J 

drawal policies is the almost complete absence of procedural due pro- j 
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cess for students (Bernard & Bernard, 1980). Appropriate procedural 
due process is vital to protect the interests of the student as well as 
the institution. 

At public institutions, the imposition of a stigma associated with 
a finding of emotional or mental illness may constitute a deprivation 
of a protected "liberty" interest, thereby requiring some due process 
protection. In Lombard v. Board of Education for the City of New York (1974), 
the court stated: 

[Plaintiff was] deprived of his reputation as a person who was pre¬ 
sumably free from mental disorder. Without his being given the right 
to confront witnesses, the termination of his probationary employ¬ 
ment was recommended ... on the primary ground: "Illogical and 
disoriented conversation, causing request for examination by the 
Medical Department, which found him unfit for duty." This is not 
only a finding but a stigma. If it is insupportable in fact, it does grie¬ 
vous harm to the appellant's chances for further employment, as in¬ 
deed the record demonstrates, and not only in the teaching field. 
For that reason he was entitled to a full hearing, (pp. 637-638) 

The Supreme Court decision Vitek v. Jones (1980) also provides 
guidance in this area: "[T]he questions whether an individual is men¬ 
tally ill ... 'turns on the meaning of the facts which must be inter¬ 
preted by expert psychiatrists and psychologists ...' The medical nature 
of the inquiry, however, does not justify dispensing with due process 
requirements. It is precisely 'the subtleties and nuances of psychiatric 
diagnoses' that justify the requirement of adversarial hearings." (p. 495) 

It is possible to conceive of legally acceptable alternatives to formal 
"trial-type" proceeding which are better suited to the campus setting 
while also offering substantial protection to the student subject to the 
withdrawal (Pavela, 1985). The model procedures at the end of the 
chapter incorporate these recommended basic elements: 

1. A clear statement of policy pertaining to involuntary withdrawal 
from the institution, or from the residence halls, for psychological 
reasons. 

2. Clear definitions of the circumstances that would result in the stu¬ 
dent being under the jurisdiction of the involuntary psychological 
withdrawal policy. 

3. Written advance notice provided to the student that he or she may 
be subject to the involuntary psychological withdrawal policy. 

4. An appropriate evaluation by a mental health professional. 

5. Reasonable access to the case file, including the evaluation. 

6. An opportunity to meet with an impartial campus administrator 
or panel before any final determination is made. During that meet¬ 
ing the student should have the following: 
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a. An opportunity to view or hear all evidence in support of the 
withdrawal; 

b. An opportunity to question those providing information in sup¬ 
port of the withdrawal; 

c. An opportunity to present verbal or written information and/or 
witnesses in support of the student's position. 

7. A statement of reasons should be given to the student that is subject 
to involuntary withdrawal on psychological grounds. Also, condi¬ 
tions or requirements necessary to re-enter the institution should 
also be provided, if re-entry is an option. 

Institutions may also wish to consider the opportunity for the stu¬ 
dent to be accompanied in the meeting by a family member, an ad¬ 
visor or mental health professional and whether or not to afford the 
student an appeal or an administrative review of the decision. 


SECTION 504 OF THE REHABILITATION ACT OF 1973 
AND THE AMERICANS WITH DISABILITIES ACT 

Federal regulations issued pursuant to Section 504 of the Reha¬ 
bilitation Act of 1973 (Section 504), as amended (29 U.S.C. §794,1982) 
have defined the statutory words "physical or mental impairment" 
to include "any mental or psychological disorder" such as "emotional 
or mental illness" [45 C.F.R. 84.3 (j)(2)(I)(B), 1983]. Individuals addicted 
to drugs or alcohol are included. Comparable language is used in the 
Americans with Disabilities Act of 1990 (ADA) (Pub. L. No. 101-336, 
codified at 42 U.S.C. §12101 et. seq.), although there are exclusions 
for pedophilia and various gender identity disorders. Current users 
of illegal drugs and individuals who violate campus alcohol policies 
that apply to the entire campus community are not protected by these 
statutes. 

Section 504 and the ADA have not been construed to mean that 
a college or university must ignore or excuse the behavioral manif¬ 
estations resulting from a student's psychological problems or drug 
addiction or alcoholism. In Doe v. New York University (1981) the court 
stated "if the handicap could reasonably be viewed as posing a sub¬ 
stantial risk that the applicant would be unable to meet [the institution's] 
reasonable standards, the institution is not obligated by the Act to alter, 
dilute, or bend them ..." (p. 788). Section 504 and the ADA likewise, 
do not protect individuals who pose a "direct threat" to others, or 
who engage in behavior that violates reasonable standards of conduct 
(Pavela, 1993). 

ADA and Section 504 do not preclude an institution from setting 
reasonable behavioral standards and holding students accountable for 
their behavior. It is important that the accountability focus on their 
behavior rather than the perception of mental dysfunction. Care must 
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also be taken, however, not to use disciplinary charges as a pretext 
for dismissing an individual with a mental disorder on the assump¬ 
tion the individual might be violent or violate the standards in some 
other way in the future. This same concept applies to admission or 
re-admission decisions regarding students with an actual or alleged 
mental disorder. 

Decisions to exclude a student from an institution must be based 
on facts rather than on stereotypes of what the student may do in the 
future, based on a disability. It is not permissible to exclude a student 
based on "psychiatric" grounds, According to Pavela (1985) the fol¬ 
lowing are impermissible reasons for excluding a student from an in¬ 
stitution: 

1. Simply because the student has a mental disorder, or had a mental 
disorder in the past; or 

2. Because it is assumed, without sufficient supporting evidence, that 
a student with a particular mental disorder would be unable to 
meet the reasonable institutional standards; or 

3. Because, out of paternalistic concern, it is hoped that a student 
with a mental disorder, who nonetheless continues to meet reason¬ 
able academic or conduct standards, will obtain treatment else¬ 
where. (p. 7) 

Pavela (1985) concludes: In the context of mandatory psychiatric 
withdrawals that institutions of higher education should: 

conduct a careful inquiry into whether a student suffering from a 
mental disorder has engaged in some demonstrable behavior which 
indicates that he or she can "reasonably" be viewed as posing a "sub¬ 
stantial risk" of being unable to meet "reasonable [institutional] stan¬ 
dards" ( Doe v. New York University , 1981, p. 775). (p. 9) 

THE LIMITATIONS OF PSYCHOLOGICAL EVALUATIONS 

Most involuntary psychological withdrawal policies have been 
designed to remove students experiencing "emotional problems" who 
might "represent a threat to themselves or to others." Indeed, the model 
procedures at the end of this chapter cite that basis. However, it is 
important to understand that the notion that psychiatrists and psy¬ 
chologists are able to predict violent behavior, especially in the absence 
of a verbalized threat or a pattern of violence in the past, is not sup¬ 
ported by the professional literature. Resnick (1993) indicated what 
appears to be the current thinking in the psychiatric field regarding 
violence prediction: 

Confirming common sense, researchers have found that the best sin¬ 
gle indicator of future violence is past violent conduct. The younger 
a person is when first arrested for a violent crime, the more likely 
he or she is to commit more such crimes. People who have been 
repeatedly violent are likely to act violently again unless their atti¬ 
tudes or their circumstances change, (p, 8) 
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Pavela (1985) deems it "questionable whether mental health profes¬ 
sionals can form any kind of a scientifically valid conclusion based 
upon the brief evaluative interview required in many mandatory with¬ 
drawal policies." (p. 37). Pavela quotes noted psychiatrist Karl Men- 
ninger, who was "especially critical of the legal profession for its 
expectations in this regard": 

[m]ost lawyers have no conception of the meaning or methods of 
psychiatric case study and diagnosis. They seem to think that psy¬ 
chiatrists can take a quick look at a suspect ... and thereupon be 
able to say, definitely, that the awful "it" ... loathsome affliction 
of "insanity" ... is present or absent. Because we all like to please, 
some timid psychiatrists fall in with this fallacy of the lawyers and 
go through these preposterous antics (Menninger, 1959, p. 137-138), 

(p. 37) ] 

It is therefore important that the mental health professionals in¬ 
volved in a psychological withdrawal procedure recognize the limits 
of their own expertise. It is vital that these procedures not be misused J 
by mental health professionals or others involved in the process to j 
impose their own social or moral values (Gross, 1978). We may see , 
more incidents or misbehavior due to mental disorders in the future. ' 
This may be due in large part to the decline of the family in our so- J 
ciety, which is widely credited with the increases in emotional and 
psychological problems among college students. Another factor is that J 
according to the American Psychiatric Association's Diagnostics and ] 
Statistical Manual of Mental Disorders , 4th Edition (DSM—IV) (1994) there 
are now more defined disorders than ever before. 

Care must also be taken to ensure that psychological withdrawal ^ 
procedures are not misused to dismiss students who are simply ec- J 
centric. In the Supreme Court decision Wisconsin v. Yoder (1972) the i 
court stated: "A way of life that is odd or even erratic but interferes 
with no rights or interests of others is not to be condemned because ] 
it is different" (p. 205). j 

The discussion in this section is intended to support the assertion j 
that it is always preferable to use the student disciplinary process to 
address student behavior. There may be extraordinary circumstances ] 
where campus administrators have no alternative but to rely on the i 
diagnoses of psychologists or psychiatrists. Such a circumstance may 
exist when a student is unable to accept responsibility for his or her J 
behavior; as in the case of repeated suicide attempts or some eating j 
disorders. Such reliance, however, should not be based upon unreal¬ 
istic expectations of the current capabilities of those professions, and I 
must always be tempered by an awareness of the damaging stigma j 
associated with the finding of a mental illness. . 
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THE BENEFITS OF STUDENT DISCIPLINE 

It has already been established earlier in this chapter that with¬ 
drawing a student based solely on a finding that the student has a 
mental disorder is precluded by Section 504 and the ADA. Pa vela (1985) 
identifies the benefits of proceeding through the disciplinary process: 
Accordingly, the focus of inquiry in any psychiatric withdrawal pro¬ 
cedure must be upon specific, usually prohibited behavior, which 
indicates that the student poses a physical threat to self or to others, 
or is otherwise unable to meet reasonable institutional standards. 
With very few exceptions, these are precisely the forms of behavior 
which campus disciplinary systems should be designed to address. 

(p. 41) 

Pavela (1985) further points out: 

Perhaps the greatest benefit associated with the imposition of dis¬ 
ciplinary sanctions on students is that the language used to define 
prohibited conduct can be relied upon to affirm a shared set of be¬ 
havioral standards. Unfortunately, psychological withdrawal deci¬ 
sions are often based upon hidden value judgements disguised by 
"medical" language (p. 45). 

Another benefit identified by Pavela (1995, July) to the student 
disciplinary process is that: 

... school officials can properly impose sanctions for reasons of de¬ 
terrence and retribution. Punishment imposed for those reasons fo¬ 
cuses upon the community and the individual; it is designed to redress 
the unfair advantage which the individual acquired over those who 
"restrained themselves" and adhered to established behavioral stan¬ 
dards; it "teaches" the student that self-control is a necessary part 
of living within a viable community; above all, it encourages stu¬ 
dents to regard themselves as being responsible for their own actions. 
The affirmation of personal responsibility is a critically important 
component of "personhood" which is denied to students withdrawn 
on psychiatric grounds. (Pavela, p. 5) 

Students accused of a disciplinary violation may be able to dis¬ 
cuss the fairness of the regulation itself with institution officials. Stu¬ 
dents subject to psychological withdrawal policies are usually not 
accorded the same opportunity, since the psychological diagnosis lo¬ 
cates the source of the problem within the individual and encourages 
administrators to focus exclusively on the student's "pathology" (Pa¬ 
vela, 1995). Even though the result of a psychological withdrawal pro¬ 
cess may be comparable to a disciplinary suspension or dismissal, 
generally the "medical context" of the process does not allow a com¬ 
parable discussion of justice, fairness or appeal. (Pavela, 1995, July, p, 5) 

Even though the behavior is bizarre, if it is disruptive it can be 
handled as a student disciplinary case. The disciplinary process affirms 
that we care by attempting to help the student focus on and take re¬ 
sponsibility for his or her own behavior, to learn how that behavior 
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fails to meet community standards, and to learn how to adjust the 
behavior to be a more successful member of the community. Behav¬ 
ioral contracts, often used in conjunction with other sanctions, are gen¬ 
erally an effective disciplinary technique for resolving these kinds of 
casein summary, although there are some instances where it is ap¬ 
propriate to use the psychological withdrawal process, care should 
be taken not to use it in any instance where the student disciplinary 
process can be used. Even if the student has a mental or psychological 
problem, the student and the institution are more likely to benefit us¬ 
ing the student disciplinary process. 

APPROPRIATE USES OF 
PSYCHOLOGICAL WITHDRAWAL POLICIES 

Pavela (1985) cautioned about diverting students from the disci¬ 
plinary process: 

A student suffering from a mental disorder who did not violate the 
institution's reasonable standards of conduct might be offered some 
form of counseling or therapy, but should not be withdrawn on psy¬ 
chiatric grounds. Even though the student might be dismissed for 
academic deficiencies, the stigma associated with an academic dis¬ 
missal is far less damaging than that which would result from a man¬ 
datory psychiatric or psychological withdrawal, (p. 53) 

The most perplexing problem facing most campus administrators, 
however, is the student who apparently has a psychological problem 
or a mental disorder and engages in behavior which significantly dis¬ 
rupts the academic process or which threatens the physical safety of 
others. As recommended in the preceding section, administrators should 
rely upon a properly drafted student disciplinary policy to protect the 
campus community. In rare cases, however, it may be unjust to sub¬ 
ject a student to disciplinary sanctions, even though the student had 
engaged in prohibited behavior. 

Pavela (1985) asserts that "any decision to rely upon a mandatory 
withdrawal policy in lieu of disciplinary action must be guided by 
some articulated standard. Given the benefits associated with impo¬ 
sition of discipline, such a standard should be narrowly defined" (p. 
54). Pavela (1995, July) concludes that "a student with a mental dis¬ 
order who is accused of a disciplinary violation should not be diverted 
from the disciplinary process unless the student, as the result of a mental 
disorder, did not know the nature or wrongfulness of the conduct at 
the time of the offense" (p, 6), The standard might limit such a de¬ 
cision to those instances where a student's mental condition or dis¬ 
order demonstrably impairs his or her perception or understanding 
of reality and is not attributable primarily to the use of alcohol or drugs. 
(APA, 1983, February) 
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Another appropriate use for an involuntary psychological with¬ 
drawal policy might be to remove suicidal students from campus. Pa- 
vela (1985) cautions that "it would be unwise, however, to adopt a 
policy that requires the automatic removal of all students who threaten 
to harm themselves." (p. 56) Educators should make a reasonable ef¬ 
fort to counsel students in these circumstances, rather than simply with¬ 
drawing them from school on psychological grounds (Bernard & 
Bernard, 1980). It may be appropriate to require such students to sub¬ 
mit to an evaluation to determine the best course of action for assist¬ 
ing the student. 

Some campus administrators overreact to the risk of liability in 
cases involving suicidal students. In a California Supreme Court de¬ 
cision (Natty v, Grace Community Church, 1988) the court refused to ex¬ 
tend a duty to care on the part of "non-therapist counselors" to take 
affirmative steps to prevent suicidal behavior. It is appropriate for the 
institution to take reasonable steps to ensure that a student who threat¬ 
ens suicide is referred for appropriate psychological care. 

It may not always be reasonable or possible for campus officials 
to render ongoing assistance to a suicidal student in every case, espe¬ 
cially if the student has made a serious suicide attempt or has made 
repeated attempts or threats. This may be particularly true if the stu¬ 
dent is deemed to have a psychological problem or mental disorder 
that might be exacerbated in the academic environment. Such a stu¬ 
dent may be likely to continue to engage in self-destructive behavior 
and could, eventually, contribute to a climate on campus that might 
encourage suicidal behavior in others. There may be no alternative 
under these circumstances but to withdraw the student on psycholog¬ 
ical grounds, unless the student chooses to leave voluntarily. In cases 
where the student withdraws voluntarily, it would be prudent for the 
institution to require a review of psychological care received while 
out of school and an updated evaluation prior to any consideration 
for re-admission. 

If a suicidal student is involuntarily withdrawn from school for 
psychological reasons it will be imperative to make appropriate and 
reasonable efforts to refer the student for psychological care or to ar¬ 
range for an involuntary commitment to a psychiatric facility. Pavela 
(1985) warns that "campus officials who would be quick to withdraw 
a student on the grounds that the institution might otherwise be liable 
for preventing the student's suicide should understand that their le¬ 
gal risks are substantially greater if they simply 'dump' suicidal stu¬ 
dents in the larger community" (p. 58). 

CONCLUSION 

Pavela (1985) identifies several factors for consideration in the con¬ 
text of involumtary withdrawal of students manifesting psychologi¬ 
cal problems: 
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It would not be administratively sound or legally sufficient to 
use vague and ambiguous labels (e.g., "disturbed," behavior of con¬ 
cern to others," "abnormal") to remove a student from a college or i 
university. Instead, if "medical" language must be used, it is best 
to use words capable of at least some professionally accepted mean¬ 
ing, such as the term "mental disorder," as used in the current Amer¬ 
ican Psychiatric Association Diagonstic Mannual [DSM—TV]. Further¬ 
more, good administrative practice and (at public institutions) current 
constitutional standards, require some minimal due process protec¬ 
tions before students can be removed on psychological grounds. Re¬ 
moval on the basis of a mental disorder alone, however, would be 
precluded by Section 504 of the Rehabilitation Act of 1973 land the 
Americans with Disabilities Act], even with sufficient procedural j 
due process. Consequently, the focus of inquiry must be on specific, 
usually prohibited behavior. It is recommended, on policy grounds, ] 
to rely upon the disciplinary process in response to incidents of such 
prohibited behavior, unless the student lacks the capacity to respond J 
to the charges or did not know the nature or wrongfulness of the i 
act in question. Furthermore, in cases of threatened or attempted J 
suicide, or in cases in which students are suffering from eating dis- ] 
orders, an initial effort should be made to allow the affected student 
to remain on campus [while ensuring that appropriate evaluation J 

and intervention take place]. If the student is to be withdrawn [for j 

psychological reasons], school officials should refer the student to 
an appropriate [professional or] facility for professional observation, j 
evaluation [and intervention]. 

The model procedures that follow attempt to take these factors * 
into consideration. There is no intent to suggest that the model pro- ] 
cedures and sample correspondence are the definitive policy or pro- 
cess for these issues. It may be more accurately referred to as a ’ 
framework. It is intended to show examples of the types of informa- J 
tion, procedures and correspondence that may be used in developing , 
such a policy on individual campuses. J 


) 

J 

j 
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MODEL PROCEDURES FOR THE WITHDRAWAL OF STUDENTS 
MANIFESTING SERIOUS PSYCHOLOGICAL PROBLEMS 

NOTE: The phrase "medical" withdrawal is used in these model pro¬ 
cedures. "psychological," "psychiatric" or other terms maybe substi¬ 
tuted. These procedures assume the existence of a student health center, 
a student counseling center, a dean of students and a vice president for 
student affairs. Adjustments may need to be made to reflect different 
staffing patterns and organizations. These procedures assume "in- 
house" psychologists, psychiatrists, or physicians. Clearly many insti¬ 
tutions have these staff only on a consulting basis or not at all. In such 
cases, procedures should be adjusted to reflect referral to appropriate 
resources outside the institution. 

A. Students Manifesting Serious Psychological Problems 

The university shall, through the student health center and the stu¬ 
dent counseling center, provide evaluation, referral, and appropriate treat¬ 
ment, within the available resources of the institution, for students 
manifesting serious psychological problems. The personnel of all depart¬ 
ments of the university are expected to refer students with apparent ser¬ 
ious psychological problems to the student health center or the student 
counseling center. Serious psychological problems include, but are not 
limited to: 

1. instances where a student engages, or threatens to engage in behavior 
which poses a danger of causing physical harm to self or others; or 

2. instances which would cause significant property damage, or would 
directly and substantially impede the lawful activities of others, or 
would interfere with the educational process and the orderly operation 
of the university. 

The dean of students is responsible for the university disciplinary 
process. These procedures do not preclude a student's removal from the 
university, or any unit, class, or program, for disciplinary reasons in ac¬ 
cordance with the student code of conduct. The dean of students and the 
student counseling center and the student health center may consult to 
determine whether a student accused of violating the student code of con¬ 
duct should be diverted from the disciplinary process and be considered 
for involuntary medical withdrawal in accordance with these procedures. 
Conversely these departments will consult to determine whether a stu¬ 
dent referred for consideration for an involuntary medical withdrawal 
might be more appropriately handled through the disciplinary process. 

B. Involuntary Referral for Evaluation 

Students involuntarily referred for evaluation in accordance with 
the above shall be so informed in writing, and the student also shall be 
given a copy of these procedures. Delivery of these documents will be 
either by a personal delivery or by certified mail with return receipt re¬ 
quested and delivery restricted to the student only. (See attached sam¬ 
ple documents.) 
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In order to facilitate the evaluation process, the student will be 
asked to sign a release of information (request and authorization to 
exchange information) so that all relevant parties can disclose infor¬ 
mation needed to make a decision regarding the evaluation and to 
delay, modify, or waive any disciplinary proceedings. 

It shall be the responsibility of the directors of the student health 
center and the student counseling center to designate qualified staff 
professionals (physician, psychiatrist, psychologist, or counselor) to 
provide an initial evaluation of the student's condition. 

The psychological/psychiatric evaluation of the student must be 
initiated within one university business day from the date the student 
received the referral letter unless an extension is granted by the di- | 
rector of the student health center. The student may not be accom- ■' 
panied by anyone during the evaluation. i 

Any student who fails to complete the evaluation process as re¬ 
quired is subject to immediate interim withdrawal (see section H). 

C. Recommendation for Involuntary Withdrawal 

If the psychologist, counselor, psychiatrist, or physician recom- ' 
mends that it is in the best interest of the student or the university j 
community that the student be involuntarily withdrawn from the uni¬ 
versity, or any unit, class, or program within the university, for J 
psychological/medical reasons (hereafter referred to as medical rea- ] 
sons), this recommendation must be presented to the director of the 
student health center. J 

If the director of the student health center concurs that the stu- ] 
dent should be involuntarily withdrawn, the director shall make that , 
recommendation to the vice president for student affairs, or designee. J 
If the director of the student health center determines that the situ- ] 
ation is imminently dangerous, he/she may recommend an immed- , 
iate interim withdrawal (see section H). 1 

D. Notification of the Student of the Recommendation 

and the Right to a Hearing ] 

Upon receipt of a recommendation that a student be involuntar- 1 
ily withdrawn for medical reasons, the student shall be informed in 
writing by the vice president of student affairs, or designee, of this ] 
recommendation. This written notification shall be given to the stu- > 
dent in person or sent by certified mail with return receipt requested J 
and delivery restricted to the student only. In this letter the student ] 
will be informed of this recommendation and of his/her right to re- , 
quest a hearing to be held on a subsequent date prior to a decision J 
being made about the recommendation. ] 

The student shall also be requested to authorize the vice presi- j 
dent for student affairs, or designee, and other participants in the hear- j 
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ing to have access to relevant documents and materials as are deemed 
essential for the hearing process. If the student refuses to grant access 
to the records for the parties involved, the hearing may proceed, but 
without the requested information. 

If the student desires a hearing, he/she shall give written notice 
to the vice president for student affairs, or designee, within three uni¬ 
versity business days from the date of receipt of the notification letter. 
The hearing date should normally be set within seven university bus¬ 
iness days after the notification date. 

E. Administrative Hearing 

Students subject to an involuntary withdrawal shall be accorded 
a hearing, if requested by the student, before the vice president for 
student affairs, or designee, (hereafter referred to as the "hearing off- 
icer"). The following hearing guidelines will be applicable: 

1. The student will be informed of the time, date, and location of the 
hearing, in writing, at least two university business days in advance. 

2. The student's case file, including an evaluation prepared pursuant 
to these procedures, and the names of prospective witnesses, will 
be available for inspection by the student in the hearing officer's 
office during normal business hours at least two business days before 
the hearing. The file need not include the personal and confidential 
notes of any institutional official or participant in the evaluation pro¬ 
cess. 

3. The hearing will be closed unless the student requests otherwise. 

4. The hearing shall be administrative and non-adversarial. Formal rules 
of evidence and procedure will not apply. The hearing officer shall 
exercise active control over the proceedings to avoid needless con¬ 
sumption of time and to achieve the orderly completion of the hear¬ 
ing. Any person who disrupts the hearing may be removed from 
the hearing. 

5. The burden of proof shall be upon the university to prove its case 
by a preponderance of the evidence. 

6. The student shall have the right to be present during the presenta¬ 
tion of all evidence, to present such witnesses and documentary evi¬ 
dence as may be pertinent, and to ask relevant questions of any 
individual appearing at the hearing. 

7. The only exception to (6) is when, in the opinion of the hearing off¬ 
icer, the student becomes disruptive to the hearing process. In that 
case, the student may be removed and the hearing may proceed with¬ 
in out the student present. 

& The hearing may be conducted in the absence of a student who fails 
to appear after proper notice. 
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9. The student may choose to be accompanied by a family member 
or advisor and/or a licensed psychologist or psychiatrist, although 
the role of this person is supportive, and this person may not rep¬ 
resent the student or question witnesses. The student also may be 
accompanied by legal counsel, although the attorney will be lim- j 
ited to providing legal advice to the student and may not repre¬ 
sent the student or question witnesses. J 

10. The student, all university personnel present in the hearing includ- j 

ing the hearing officer, and/or any witnesses shall be afforded the 
opportunity for reasonable oral presentations and shall be permit¬ 
ted to file typewritten briefs. j 

11. The professional who conducted the evaluation pursuant to these j 
procedures may be expected to appear at the hearing and respond ' 
to relevant questions, but only if the hearing officer determines J 
that such participation is essential to the resolution of the case. ] 

12. The hearing shall be recorded by a tape-recording device, and upon , 

timely request by any party to the hearing the testimony shall be J 
reduced to writing with the cost for transcription being borne en- ] 
tirely by the party making this request. All parties present should 
audibly identify themselves on the tape recording. J 

13. If the hearing is not conducted by the vice president for student ] 
affairs, the hearing officer will prepare a recommendation to the i 
vice president for student affairs, based on the record, immediately 
after the hearing. The recommendation, along with the record, shall j 
be forwarded to the vice president for student affairs by the hear- , 
ing officer as soon as possible but in no case should it be more ' 
than five university business days from the adjournment of the J 
hearing, unless the deadline is extended for the filing of briefs. , 

14. Within five university business days from the receipt of the hear¬ 

ing officer's recommendation, or within five university business ] 
days from the hearing if the hearing officer is the vice president, i 
the vice president for student affairs shall make a decision regard¬ 
ing the case and implement appropriate action and notify all par- ] 
ties of the decision. j 

15. The decision of the vice president for student affairs shall be final 

and conclusive and not subject to appeal J 

16. Reasonable deviations from these procedures will not invalidate ] 

a decision or proceeding unless significant prejudice to a student , 
may result. _ 

F. Decision Notification ^ 

Prior to making the decision, the vice president for student affairs J 

shall certify, by letter to be included in the record, that he/she has ^ 

reviewed the proceedings and read all attachments thereto. -j 
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If the vice president for student affairs, or designee, concludes 
that the student should be involuntarily withdrawn, he/she shall send 
to a student who has been involuntarily withdrawn from the univer¬ 
sity a letter outlining that the student is blocked from re-enrollment 
to the university until certain conditions are met. A notation shall be 
placed on the student's record that he/she is blocked from re-enrollment 
for medical reasons. A letter will also be sent to the registrar to re¬ 
quest that a notation be placed on the student's transcript indicating 
a block for medical reasons. The block will remain on a student's aca¬ 
demic record until the student's readmission is approved. 

If applicable, the student should be informed in writing of re¬ 
enrollment procedures and conditions. 

G. Re-Enrollment Procedure 

Upon receipt of a completed "Application to Remove Enrollment 
Block" and "Treating Doctor's Re-Enrollment Questionnaire" and treat¬ 
ment summary from the treating professional(s), the vice president 
for student affairs, or designee, shall make an evaluation of the re¬ 
quest. Consideration shall be given to any conditions for re-enrollment 
set forth in the student's letter of involuntary withdrawal and any other 
relevant information that the vice president for student affairs, or des¬ 
ignee, deems necessary for a complete review. In conducting the eval¬ 
uation, the vice president for student affairs, or designee, may ask the 
student counseling center or the student health center to assist in the 
review, and thereafter make comment on, the re-enrollment application. 

The evaluation process shall normally be completed within twenty 
(20) university business days, after receipt of a complete application. 
Thereafter, the vice president for student affairs, or designee, shall make 
a determination to approve or disapprove the re-enrollment applica¬ 
tion. If the re-enrollment application is approved, it shall be within 
the discretion of the vice president for student affairs to require an 
additional letter of recommendation from the student's treating pro¬ 
fessional immediately preceding re-enrollment and/or class attendance 
to confirm that the opinion of the treating professional has not changed 
since the date of the initial letter of recommendation. If the re-enrollment 
application is disapproved, the vice president for student affairs shall 
notify the student in writing. 

H. Interim Withdrawal 

An immediate involuntary withdrawal on an interim basis can 
be recommended in the following circumstances: 

1. Any student who fails to complete an evaluation in accordance with 
these procedures, may be immediately involuntarily withdrawn on 
an interim basis or referred for disciplinary action, or both. 
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2. If the director of the student health center determines that a student 
is manifesting serious psychological problems and the student's be¬ 
havior poses an imminent danger of: 

a. causing serious physical harm to the student or others; or 

b. causing significant property damage, or directly and substantially 
impeding the lawful activities of others, or interfering with the 
educational process and the orderly operation of the university. 

The vice president for student affairs or designee shall implement 
the interim withdrawal. In Pavela's (1985) model procedures, he pro¬ 
posed the following considerations related to interim withdrawal: 

A student subject to an interim withdrawal shall be given written 
notice of the withdrawal either by personal delivery or by certified 
mail, and shall be given a copy of these standards and procedures. 

The student shall then be given the opportunity to appear per¬ 
sonally before the dean of students [vice president for student af¬ 
fairs], or designee, within two business days from the effective date 
of the interim withdrawal in order to review the following issues only: 

a. the reliability of the information concerning the student's behavior; 

b. whether or not the student's behavior poses a danger of causing 
imminent serious physical harm to the student or others, causing 
significant property damage, or directly and substantially imped¬ 
ing the lawful activities of others; 

c. whether or not the student has completed an evaluation, in 
accordance with these standards and procedures, (p. 67) 

During this meeting the student may be assisted in the proceed¬ 
ing by a family member or an advisor and/or a licensed psychologist 
or psychiatrist. Legal counsel may also accompany the student, although 
the role of counsel will be limited to providing legal advice to the stu¬ 
dent. Students will be expected to speak for themselves whenever pos¬ 
sible. 

If the interim withdrawal is deemed appropriate, the student will 
remain withdrawn on an interim basis pending completion of the re¬ 
quired evaluation (if needed) and the hearing, if requested by the stu¬ 
dent. A student who has been withdrawn on an interim basis will be 
allowed to enter the campus to attend the hearing, or for other nec¬ 
essary purposes, as authorized in writing by the vice president for 
student affairs, or designee. 
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Appendix I 

Sample Documents 


RELEASE OF INFORMATION 

REQUEST FOR AUTHORIZATION TO EXCHANGE INFORMATION 
0Date} 

To: {Student} 

We are concerned about your future emotional and physical health, and 
your ability to function positively within an academic and/or residence hall 
community. This concern is based on (describe incident and/or behavior). 
Therefore, a stipulation for you to continue to attend classes as a student 
at the university or to live in the residence halls is that the Dean of Students 
needs to know that you are completing medical or psychological evaluation 
as required by university policy. The Dean of Students also needs to be in¬ 
formed of the recommendations of this evaluation as well as the progress 
you are making. To obtain this information and communication, the Dean 
of Students requests that you sign the attached Authorization to Exchange 
Information. 

Your signature simply authorizes the Student Counseling Center, the 
Student Health Center and the Dean of Students to communicate regarding 
your evaluation, your compliance with the treatment recommendations, and 
your progress in counseling. The Student Counseling Center, the Student 
Health Center and the Dean of Students are only authorized by your signa¬ 
ture to exchange relevant information and only to university officials within 
these departments that have a legitimate need to know this information. 

Please understand that your signature will in no way jeopardize the in¬ 
tegrity of your university records and that no disclosure of your records can 
or ever will be made without your written consent. This authorization will be 
restricted only to those items indicated on the attached form. Please under¬ 
stand that you do have the right to refuse to sign the attached form. How¬ 
ever, your refusal to sign could result in the Dean of Students pursuing 
disciplinary action against you for the behavior or incident(s) you were in¬ 
volved in without benefit of the evaluation information. 

Sincerely, 

{Name} 

{Dean of Students} 
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RELEASE OF INFORMATION 


AUTHORIZATION TO EXCHANGE INFORMATION 

I understand that signing this form will in no way jeopardize the integrity of my 
university records and that no disclosure of my records can or ever will be made 
withoutmy written consent unless otherwise provided forbythe Family Educa¬ 
tion Rights and Privacy Act or other legal statutes. This authorization is restricted 
only to those items indicated below. I also understand that I have the right to re¬ 
fuse to sign this form, but refusal to sign could result in the Vice President for Stu¬ 
dent Affairs pursuing disciplinary action against me, related to the behavior or 
incident(s) I was involved in, without benefit of the evaluation information. 


Student's Name SS# 

authorize the staff involved in my evaluation from the following departments: 
Dean of Students 
Student Counseling Center 
Student Health Center 

and ______ 

to release and exchange with each other, written and / or oral information (circle 
one or both and check and initial items authorized) concerning my: 

Initials Initials 

□ results of evaluations __ □ disciplinary sanctions _ 

□ attendance in counseling ___ □ contents of discipline file __ 

□ progress in counseling _ □ pending discipline case __ 

□ other (specify): 

I also understand that I may revoke this consent at any ti me except to the extent 
that action has already been taken upon this release. I hereby agree that a pho¬ 
tocopy of this release is a legal equivalent of the original document. 


Student Signature Staff Member Signature " 

_ ] 

Date j 

I acknowledge receipt of the following (please initial): ] 

__Procedures For the Withdrawal of Students Manifesting Serious ^ 

Psychological Problems. J 

_Request for Authorization to Exchange Information explanation letter. ] 
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TREATING DOCTOR'S RE-ENROLLMENT QUESTIONNAIRE 

On occasion, a student withdraws or is withdrawn from the Uni¬ 
versity and is subsequently blocked from re-enrollment for manifest¬ 
ing serious psychological problems. This course is normally pursued 
only after available university resources have been used in attempt¬ 
ing to reduce or remedy the student's medical/psychological problem. 

The university reserves the right to determine whether the stu¬ 
dent, under certain conditions, may remain enrolled during a partic¬ 
ular semester, or may re-enroll for a future semester. A decision to 
withdraw and/ or block a student for medical/psychological reasons 
is made only after consideration of all pertinent information and ap¬ 
propriate consultation with the psychiatrists, other physicians, and psy¬ 
chologists. 

Therefore, it is the practice of the university that any student 
blocked from re-enrollment for these reasons from this or any other 
institution must have information submitted by the treating psychi¬ 
atrist, other physician, and/or licensed psychologist. The enclosed form, 
a brief statement of recommendation for re-enrollment on office let¬ 
terhead, and a treatment summary must be submitted to the univer¬ 
sity before the student can be considered for re-enrollment. 


* 


* * 


NOTE: The student completes and signs a re-enrollment application 
which contains the following statements: 

"I hereby tender my application for re-enrollment. I understand 
that I may be required to have a re-enrollment questionnaire and let¬ 
ter of recommendation completed prior to consideration of this ap¬ 
plication. 

"I understand that said questionnaires, recommendations, and 
treatment summaries are confidential and not to be seen by me but 
may be used by officials at the University when considering my ap¬ 
plication for re-enrollment. 

"Finally, I give my consent that my treating psychiatrist, other 
physician, and/or licensed psychologist may release any information 
to the University Vice President for Student Affairs and/or the Stu¬ 
dent Counseling Center needed for the evaluation of my re-enrollment 
application. I hereby agree that a photocopy of this release is a legal 
equivalent of the original document." 


Responding to Students Manifesting Serious Psychological Problems 209 



RE-ENROLLMENT 


TREATING DOCTOR’S RE-ENROLLMENT QUESTIONNAIRE 

Instructions: This form is to be completed by the treating psychiatrist, other M.D., 
or licensed psychologist. Please respond to the questions listed below and at¬ 
tach a brief statement of recommendation for re-enrollment and a treatment sum¬ 
mary on your office letterhead. Send the completed form andstatementdirectly 
to the following address: 

Office of the Vice President for Student Affairs 
{The University} 

{City, State Zip} j 

Please Respond To Ali Questions 
Full name of patient: __ 

Are you a: Psychiatrist _Other M.D. _Licensed Psychologist? 

Did you provide treatment for the above named patient? _Yes _No 

How may treatment sessions have you provided for the patient (relating to this 
matter)? _ ^ 

Has the above patient completed treatment? _Yes _No 

Are you continuing to provide treatment? _Yes __No 

If not, was treatment terminated with your approval? _Yes _No j 

When did the treatment commence? Conclude? _ 

If the patient has not completed treatment, how frequently will the patient need 
to see you? ____ ^ 

Have you referred the patient for continuing treatment? __ Yes _No j 

If yes, please indicate the name, address, and phone number of the individual j 

or agency: ____ 

Why have you referred the patient for continuing treatment? i 
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If the patient is continuing treatment with you or someone else, do you be¬ 
lieve he/she would be able to function appropriately as a student at this 
University without that continued treatment? _Yes _No 

Do you consider that the patient presently, or in the reasonably foreseeable 
future, is likely to be a danger to himself/herself or others, or a threat to 
his/her own life or the lives of others? _Yes _No 

If yes, please explain: __ 


Do you think this patient is capable of carrying a full academic load (12 
to 18 credit hours) at this University? _Yes _No 

To your knowledge, are the parents and / or legal guardian(s) of the 
patient aware of the problem(s) for which you have provided treat¬ 
ment? _Yes _No 


Other comments: 


Signature of Treating Professional 


Date 


Name of Treating Professional (please print or type) Phone Number 


Address of Treating Professional 


Please remember to attach a brief statement of recommendation for re¬ 
enrollment on your office letterhead and a treatment summary. Return to: 
Office of the Vice President for Student Affairs, {The University, City, State 
Zip}. The student's re-enrollment application will not be accepted for review 
unless it includes these materials. 
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RE-ENROLLMENT 


APPLICATION TO REMOVE RE-ENROLLMENT BLOCK 


Name; ___ 

Last First Middle 

Mailing Address: ______ 


Phone: (__)_ 

Student I.D. Number: __ 

Date of Withdrawal: ___ 

Semester desired for re-enrollment: _ Year: __ 

* * * 

I hereby tender my application for re-enrollment. I understand that I may be re¬ 
quired to have a reenrollment questionnaire and letter of recommendation com¬ 
pleted prior to consideration of this application. 

I understand that said questionnaires, recommendations, and treatment sum¬ 
maries are confidential and not to be seen by me, but may be used by officials 
at The University when considering my application for re-enrollment. 

I understand that approval by the Vice President for Student Affairs of my re¬ 
enrollment meets only the conditions for removing the re-enrollment block from 
my records. I further understand that, if approved, 1 must contact theAdmissions 
Office to complete the re-enrollment process. 

Finally, I give my consent that my treating psychiatrist, other physician, and/or 
licensed psychologist may releaseany information to the Office ofthe Vice Pres¬ 
ident for Student Affairs and/or the Student Counseling Center needed for the 
evaluation of my re-enrollment application. I hereby agree that a photocopy of 
this release is a legal equivalent ofthe original document. 


Signature Date 


After completion of this form, submit it to: 
Vice President for Student Affairs 
fThe University} 

{City, State Zip} 
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CORRESPONDENCE TO IMPLEMENT THE 
PROCEDURES FOR THE WITHDRAWAL OF STUDENTS 
MANIFESTING PSYCHOLOGICAL PROBLEMS 

The following letters and memos are designed to serve as exam¬ 
ples of correspondence to be used in implementing the Procedures 
for the Withdrawal of Students Manifesting Psychological Problems. 
There may be circumstances where it is appropriate to deviate slightly 
from the examples that are given. In those cases, these examples can 
serve to provide an outline of the types of information that should 
be transmitted and who should receive copies of each correspondence. 
Below is an overview of the documents, their titles and purposes: 

A. Medical Block Notification Letter: Letter sent to a student who 
has already withdrawn from or left the university. Informs the stu¬ 
dent that he/she is blocked for medical reasons and explains the con¬ 
ditions for applying for re-admission. 

B. Medical Withdrawal Recommendation and Right to Appeal Letter: 

Letter sent to a student who is still in school, but has been recom¬ 
mended for medical withdrawal. Informs the student of that recom¬ 
mendation and offers the student the opportunity to request a hearing. 

C. Records Release for Administrative Hearing on a Medical With¬ 
drawal: Release enclosed with document B. Allows the student's med¬ 
ical records to be used during the administrative hearing. 

D. Hearing Officer Designation Memo: Memo used by the Vice Pres¬ 
ident to appoint a hearing officer to conduct the administrative hear¬ 
ing regarding the recommendation to medically withdraw the student 
from the university. 

E. Hearing Notification Letter—Student: Letter to the student from 
the designated hearing officer informing the student of the specifics 
of the administrative hearing. 

F. Hearing Documentation Memo: Memo requesting records and rep¬ 
resentatives to each of the appropriate departments that may have re¬ 
cords or information pertaining to the recommendation to medically 
withdraw the student. 

G. Hearing Notification Memo—Staff: Memo from the hearing off¬ 
icer to the specific staff designated to present information or records 
at the administrative hearing. 

H. Medical Withdrawal Notification Letter: Letter from vice presi¬ 
dent to the student informing him/her of the medical withdrawal as 
a result of the hearing. Conditions for applying for re-admission are 
explained. 

I. Withdrawal and Block Memo: Memo from the vice president to 
the appropriate officials to implement the medical withdrawal from 
the university. 
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A. MEDICAL BLOCK NOTIFICATION LETTER 


Send by Certified Mail—Return Receipt—Delivery Restricted to Adressee 

{Date} 

{Name} 

{Address} 

{City , ST ZIP} 

Dear {Name}: 

As a result of the serious incident(s) that you were involved in, we are con¬ 
cerned about your future emotional and physical health, and your ability to func¬ 
tion positively within an academic community. 

This letter is to officially follow-up on a recommendation that I received from 
the Directorofthe StudentHealth Centerthatyou be blocked from re-admission 
to the university for medical reasons effective {date}. 

You have been blocked from being re-admitted until you can establish that 
you are able to effectively function within this rigorous academic environment. 
Therefore, as a stipulation for you to re-enroll as a student, the university must 
have the opportunity to review and consider the evaluation and treatment you 
have undergone since the serious incident. 

Enclosed are two forms that must be returned to the university if you wish 
to re-enroll in a future semester at the university: 

1. Treating Doctor's Re-enrollment Questionnaire. You should provide this 
questionnaire to the professional who has been treating you. If you have seen 
more than one, please copy the questionnaire and provide one to each pro¬ 
fessional. The treating professional(s) mustfollow the completion instructions 
exactly and return the questionnaire and requested attachments directly to 
the address on the form. 

2. Application to Remove Re-enrollment Block. You should fill out this request 
and return it to the address on the form. 

Please understand that only by proper completion and return of these two 
forms can the university consider whether or not to remove your block and 
allow you to re-enroll for any future semester. If you have questions, please 
contact me. 

Sincerely, 

{Name} 

Vice President for Student Affairs 

Attachments: 1. Treating Doctor's Re-enrollment Questionnaire 
2. Application to Remove Re-enrollment Block 

xc: Director of Student Health Center 
Director of Student Counseling Center 
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B. MEDICAL WITHDRAWAL RECOMMENDATION 
AND RIGHT TO APPEAL LETTER 


Send by Certified Mail—Return Receipt—Delivery Restricted to Adressee 


{Date} 

{Name} 

{Address} 

{City, ST ZIP} 

Dear {Name}: 

As a result of the serious incident(s) that you were involved in, we are con¬ 
cerned about your future emotional and physical health, and your ability to func¬ 
tion positively within an academic community. 

This letter is to officially follow-up on a recommendation that I received from 
the Director of the Student Health Center, that you be withdrawn from the uni¬ 
versity for medical reasons effective {date}. 

In accordance with university policy, you may request a hearing to review 
the facts and circumstances of your case prior to a final decision being made 
on this recommendation. If you desire a hearing, you must submit a written re¬ 
quest to my office within three university business days from the date you receive 
this letter. Attached is a copy of the procedures followed during an administra¬ 
tive hearing of this type. Your written request should include the following: 

1. State your desire to appeal the recommendation that you be withdrawn for 
medical reasons. 

2. State whether you intend to be accompanied by anyone to the hearing (see 
Section 7 of the attached Hearing Procedures for limitations). 

3. Sign and enclose the attached Records Release for Administrative Hearinq 
form. 

Your failure to respond to this letter will be taken as an intent not to appeal the 
aforementioned recommendation. If you have any questions about this matter, 
please contact me at {phone}. 

Sincerely, 

{Name} 

Vice President for Student Affairs 

Attachments: 1. Treating Doctor's Re-enrollment Questionnaire 

2. Application to Remove Re-enrollment Block 

3. Records Release for Administrative Hearing 

xc: Director of Student Health Center 
Director of Student Counseling Center 
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C s RECORDS RELEASE FOR 

ADMINISTRATIVE HEARING 
ON A MEDICAL WITHDRAWAL 


Records Release for 

Administrative Hearing on a Medical Withdrawal 

I, {Student'sname} {SocialSecurity#} authorize 

the Vice President for Student Affairs, or designee, and other participants in¬ 
volved in the administrative hearing to have access to relevant documents and 
materials as are deemed essential for the hearing process. 

1 understand that the vice president, or designee, willdetermine which doc¬ 
uments and materials are essential for the hearing process. 

No disclosure of my medical records will be made without my written con¬ 
sent unless otherwise provided for by the Family Educational Rights and Privacy 
Acts or other legal statutes. 


Signature Date 

NOTE: You may refuse to sign this form, however, your refusal to sign may 
result in the hearing proceeding without the benefit of the information contained 
in your records. 


j 
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D: HEARING OFFICER DESIGNATION MEMO 


{Date} 

MEMORANDUM 

T0: {Name of designee} 

{Title} 

SUBJECT: Administrative hearing for student manifesting serious 

psychological problems 

This is to appoint you as my designee (hearing officer) for an administrative 
hearing for an appeal by {student's name). 

The policy and procedures for this hearing are attached. Your recommen¬ 
dation must be received by me no later than five working daysafterthe hearing. 
Also attached is the records release signed by the student. Thank you. 

{Name} 

Vice President for Student Affairs 
xc: {Student} 
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E: HEARING NOTIFICATION LETTER 


Confidential 


{Date} 

{Name} 

{Address} 

{City, ST ZIP} 

Dear {Name}: 

The Vice President for Student Affairs has appointed me as his designee 
to be the hearing officer for your appeal of a recommendation for involuntary with¬ 
drawal from the university for medical reasons. 

I will closely follow the guidelines for how the hearing should be conducted 
as noted in an attachment you received from {VPSA}. 

The hearing has been set for {time} in {place} on {date}. The case file will 
be available for your review {times and date} at my office {location}. 

Sincerely, 

{Name of designee} 

{Title of designee} 

xc: Vice President for Student Affairs 
Director of Student Health Center 
Director of Student Counseling Center 
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F: HEARING DOCUMENTATION MEMO 


Confidential 

{Date} 

MEMORANDUM 

TO: Director of Student Counseling Center 

Director of Student Health Center 

SUBJECT: Documentation for Administrative Hearing for {Student's name} 

The appeal hearing of {student’s name} is scheduled for {time} on {date}. 
Attached are the release forms signed by {student's name}. Please have appro¬ 
priate documents to be used in the hearing in my office by {time, date}. Please 
also inform me who will be presenting this documentation at the hearing. If you 
have no documentation to provide for this hearing, please notify me to that effect. 

Sincerely, 

{Hearing Officer} 

{Title} 

xc: Vice President for Student Affairs 
{Student} 
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G: HEARING NOTIFICATION MEMO—STAFF 


{Date} 

MEMORANDUM 

TO: {Staff designated to present information or materials at hearing} 

SUBJECT: Administrative Hearing 

This is to notify you to appear for the appeal hearing of {student}. The pur¬ 
pose of this appeal hearing is to consider the recommendation that {student} be 
involuntarily withdrawn from the university for medical reasons. 

The hearing is scheduled for {date, time, room}. 

Sincerely, 

(Hearing Officer} 

{Title} 

xc: Vice President for Student Affairs 
{Student} 
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H: MEDICAL WITHDRAWAL NOTIFICATION LETTER 


Confidential 


{Date} 

{Name} 

{Address} 

{City, ST ZIP} 

Dear {Name}: 

I have received and reviewed the information presented to me by {name 
of hearing officer}, who conducted your administrative hearing. My decision is 
that you should be withdrawn from the university for medical reasons. You have 
been blocked from being re-admitted, and the block will not be removed until I 
receive a letter eitherfrom your attending psychologist(s) or psychiatrist(s) stat¬ 
ing in effect that you have undergone the appropriate care and are deemed able 
to withstand the rigors of academic life. 

Enclosed are two forms that must be returned to the university if you wish 
to re-enroll in a future semester at the university: 

1. Treating Doctor’s Re-enrollment Questionnaire. You should provide this 
questionnaire to the professional who has been treating you. If you have seen 
more than one, please copy the questionnaire and provide one to each 
professional. The treating professional(s) mustfollow the completion instruc¬ 
tions exactly and return the questionnaire and requested attachments directly 
to the address on the form. 

2. Application to Remove Re-enrollment Block. You should fill out this request 
and return it to the address on the form. 

Please understand that only by proper completion and return of these two 
forms can the university consider whether or not to remove your block and al¬ 
low you to re-enroll for any future semester. 

If I can be of further service regarding this matter, please do not hesitate 
to call on me. 

Sincerely, 

{Name} 

Vice President for Student Affairs 

Attachments: 1. Treating Doctor's Re-enrollment Questionnaire 
2. Application to Remove Re-enrollment Block 

xc: Director of Student Health Center 
Director of Student Counseling Center 
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I: WITHDRAWAL AND BLOCK MEMO 


{Date} 

MEMORANDUM 

TO: Registrar 

SUBJECT: Re-enrollment Block for Medical Reasons for {Student} 

The above named student has been blocked from re-enrollment at the uni¬ 
versity for medical reasons. I will appreciate your assistance in implementing 
the following: 

1. Enter block notation on the student's transcript. 

2. Drop pre-registered course schedule 

This student may not re-enroll at the university without obtaining clearance 
from this office. Thank you for your assistance. 

Sincerely, 

{Name} 

Vice President for Student Affairs 

xc: Director of Student Health Center 
Director of Student Counseling Center 
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Part Five 


Intervention Strategies 



Chapter XII 


Increasing Campus 
Judicial Board Effectiveness: 

Are Two Heads Truly Better Than One? 


Diane M. Waryold 


INTRODUCTION 

This chapter focuses on enhancing the educational value of the 
judicial process through increasing campus judicial board effective¬ 
ness. The selection and training of effective judicial boards is thoroughly 
reviewed with special emphasis devoted to the "pro's and con's" as¬ 
sociated with student peer boards versus student/staff/faculty com¬ 
binations versus administrative boards. 

It is a typical Monday morning in the dean of students office. You 
arrive at the office bright and early. You are well rested from a relax¬ 
ing weekend and are eager to face the week. You glance at your ca¬ 
lendar for the day and notice a familiar name. Megan McManus, a 
sophomore engineering student, has made an appointment to see you 
today to discuss her hearing that took place on Friday of the previous 
week. You meet with Megan and she expresses several concerns in 
regard to how her case was handled by her student peers. 

She alleges that the student hearing panel adjudicating her case 
did not give her the opportunity to adequately state "her side of the 
story." She continues stating her concerns and indicates that she is 
angry because at one point during her testimony, a member of the 
panel laughed out loud at her response to a question, making her feel 
as if her case, or her opinion, were of little value. Her last concern 
focused upon the finding of responsibility. Evidently, the witnesses 
bringing forth the allegations were not present to testify at the hearing. 

The rejuvenated feeling you enjoyed just moments before has sud¬ 
denly turned into feelings of concern and dismay ... where did you 
go wrong you ask yourself? Did the panel receive adequate training? 
How were students selected to serve on the panel? Should an admin- 
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istrative hearing panel, composed of faculty and staff be utilized in 
place of a student hearing panel? Who advised this hearing? What 
is the role of the advisor? How could Megan's concerns have be 
avoided? 

The effectiveness of campus judicial boards is directly dependent 
upon the amount of time, care, and nurturing put forth towards the 
proper selection, training, and maintenance of the hearing panel. This 
responsibility usually rests with the professional responsible for the 
administration of the student discipline system. Educationally sound 
processes do not just happen! Intentional efforts need to be directed 
towards the recruitment, selection, training, and supervision of panel 
members. Without these efforts, many students, like Megan, will walk 
away from the process feeling as if they have been treated unfairly, 
and thus, denying them of any opportunity to take advantage of teach¬ 
able moments. 


COMPOSITION OF THE HEARING PANEL 

The composition of the hearing panel can take many forms and j 
combinations. Hearing panels may be composed entirely of students, 1 
of staff, or of faculty members. Hearing panels may also be composed 
of a combination of students, staff, and faculty. The composition of 
the hearing panel best suited for any respective institution is based 1 
upon institutional philosophy pertaining to the degree of student in- J 
volvement in the governance of the college or university, and the staff J 
resources available to supervise and coordinate the operation of the i 
panel. 

All student panels, if adequately trained and supervised, can be J 
the most effective means of affecting an educational outcome. Student j 
development theorists support the notion that peer influence can be 
extremely pervasive for traditional aged students (Feldman and New- 1 
comb, 1969; Astin, 1973; Chickering, 1969). Therefore, students dialog- j 
uing with students in a disciplinary hearing regarding the behavioral 
expectations of the university community can be the best method for j 
redirecting behavior. Varied opinions exist, among professionals in j 
judicial programs across the country, regarding the appropriateness 
of utilizing student hearing panels in cases that are of a sensitive na- J 
ture such as cases of sexual assault. j 

This author supports the notion of granting properly trained stu- . 
dent hearing panels with the responsibility to hear all type cases, re- J 
gardless of their volatileness. Without proper training, however, ] 
sensitive cases such as these can quickly become high profile institu- 
tional nightmares, from a public relations perspective, in which the J 
college or university is at the mercy of the press and may be facing ) 
possible litigation. It is important to emphasize that the real tragedy 
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lies with the students, both the accused student and the alleged vic¬ 
tim, who may have suffered emotional harm as a result of the insti¬ 
tution being remiss. 

Hearing panels, regardless of their composition, cannot and will 
not function effectively without proper training, and thus, will not 
yield the desired educational outcomes. Because of the nature and sen¬ 
sitivity of some cases, students may not be comfortable with their peers 
adjudicating the incident. Therefore, offering students who find them¬ 
selves utilizing the system to seek a remedy, or navigating the system 
because of allegations directed towards them, a choice of an admin¬ 
istrative hearing option may be worth consideration. 

Hearing panels made up of individuals reflecting the diversity 
of the student population are perceived as being more fair and equi¬ 
table in the adjudication of student cases. Therefore, careful consid¬ 
eration should be directed towards designing panels that are balanced 
by race and gender. Panels should be composed of an odd number 
of individuals in anticipation of the necessity to reach a decision by 
a majority vote. A group of three or five panelists is ideal. It is im¬ 
portant to note, that a positive attribute of the larger panels is that 
they offer more perspectives to draw from in formulating a conclu¬ 
sion regarding a case. However, larger panels tend to be less efficient. 
Simply stated, there are more personalities to contend with in estab¬ 
lishing positive dynamics in the larger panels, and therefore, it usu¬ 
ally takes longer to come to a consensus. 

SELECTION 

Well designed selection processes are vital to ensure the effective¬ 
ness of the hearing panel. Selection processes vary from campus to 
campus and the procedures included within the selection process tend 
to also vary by the population targeted in the recruitment effort. For 
example, student panel members may be required to submit a written 
application and may be asked to proceed through an interview pro¬ 
cess, whereas faculty members might be appointed by the president 
or vice president for student affairs. The recruitment and selection pro¬ 
cess is an effective vehicle by which the educational philosophy of 
the discipline system can be conveyed. 

A carefully crafted philosophy statement needs to be included 
in all recruitment materials in an effort to attract panel members with 
the right intentions. Candidates need to possess strong interpersonal 
skills, they must be able to assert themselves, and to hold their ground 
within a group. Other positive attributes include good listening skills, 
a personal philosophy that embraces diversity, a temperament that 
does not pre-judge people based upon first impressions, and a matur- 
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ity level necessary to make difficult decisions regarding the fate of 
their fellow peers. 

The written application should include questions which emphas- 
ize the educational purpose of the disciplinary system. Examples of 
application questions are noted below. 

1. Briefly describe why you would like to serve on the student hearing 
panel? 

2. Describe what you believe to be the purpose of student discipline 
in a university setting? 

3. Are there any rules or regulations in The Code of Student Responsi¬ 
bility that you think should be altered or eliminated? 

4. What are the pro's and con's associated with an all-student hearing 
panel? 

It is beneficial to establish a minimum criteria for application for 
selection to the student hearing panel. An example might include a 
minimum of a 2.5 cumulative grade point average (4.0 scale), a min¬ 
imum number of hours completed towards graduation, and good ju¬ 
dicial standing. 

The selection of members is best coordinated by the administra¬ 
tor responsible for student conduct on campus in consultation with 
the student leadership of the hearing panel. Written applications can 
be screened by these individuals with selected students being granted 
an invitation for an interview. Interviews can also be conducted by 
representatives from the student hearing panel and the administrator 
responsible for student conduct. The interview is yet another means 
for emphasizing the educational purpose of the process. Face-to-face 
interviews are effective in clarifying statements made on the applica¬ 
tion and eliciting the motivation for application. Semi-structured inter¬ 
view questions might include the following. 

1. Why would you like to serve on the student hearing panel? 

2. What is the purpose of rules and regulations in a university setting? 

3. To what extent should a student be held accountable for their be¬ 
havior if they were under the influence of alcohol or other drugs? 

4. How comfortable are you with persons who are different from you? 

5. How do you react when others challenge your opinion? 

6. What is it about you as a person that sets you apart from other stu¬ 
dents who may have applied for this position? 

TRAINING 

As already emphasized, there is no substitute for a carefully 
planned training program which addresses basic knowledge, skills and 
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attitudes of the judicial process. It is foolhardy to assume that any pa¬ 
nel can become proficient at adjudicating cases effectively without arm¬ 
ing them with the tools needed to conduct business. A comprehensive 
training program may consist of a core training program that would 
be offered to each panelist just prior to their service. This core pro¬ 
gram would include a blend of lecture and experiential exercises de¬ 
signed to equip the panelists with the foundational material needed 
to get started. A sample training program for students and faculty 
and staff is included in Appendix A. 

The core training experience needs to be supplemented with op¬ 
portunities to observe and practice skills. Therefore, mock hearings 
and the opportunity to observe seasoned panelists in a hearing setting 
are crucial to the development of an effective panelist. An in-service 
training program consisting of topical areas such as communications 
skills, alcohol and other drug education, relationships with police/public 
safety, Myers-Briggs and other personal style type programs, diver¬ 
sity issues, legal issues, hazing, sanctioning, questioning, etc. are but 
some examples of areas that may be presented on a monthly basis. 

A carefully crafted procedural manual is also vital to teach the 
basic nuts-n-bolts of the process. As previously mentioned, certain cases 
of a sensitive nature, or cases involving large groups require additional 
training, above and beyond what is taught in the core training session. 
Panelists need to be sensitized to the intricateness involved in cases 
of a sexual nature and cases that are far more complex than what those 
with which they are accustomed to dealing. The Association for Stu¬ 
dent Judicial Affairs (ASJA) has produced a training videotape enti¬ 
tled Adjudicating Cases of Campus Sexual Assault to assist panels in 
exploring the issues that frequently complicate the hearing process. 
Commission XV of the American College Personnel Association (ACPA) 
offers a resource packet on the selection and training of judicial board 
members. Both resources are highly recommended by many practition¬ 
ers in the field. 

MAINTAINING 

Like any other organization or group, once members are recruited, 
selected, and trained, efforts need to be set forth to maintain their mem¬ 
bership and to continue their group and personal development. De¬ 
voting a portion of the core and in-service training programs towards 
team building activities is important for building the foundation nec¬ 
essary to promote positive working relationships. Keeping the leader¬ 
ship within the organization motivated and well informed by meeting 
with them regularly and by rewarding them with praise is but another 
important aspect. The wide-reaching influence that positive leadership 
has on the organization can be very beneficial. Publishing a monthly 
newsletter with organizational news, personal tidbits and a review 
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of cases is very effective in maintaining positive dynamics and keep¬ 
ing people informed within an organization. 

The role of the advisor is crucial to the maintenance function of 
the organization. Members should be able to view the advisor in a 
consultative role during hearings to clarify procedural questions and 
to offer feedback on the dynamics of the proceedings. Advisors are 
in a key position to offer feedback in a non-threatening manner. De¬ 
voting ten minutes to "processing time" at the close of each hearing 
allows the advisor to offer feedback while the case is still fresh in the 
mind of the panelists. Comments should focus upon the panelist's ver¬ 
bal and non-verbal behaviors and whether or not the student appeared 
to learn from his or her experience before the panel. 

CONCLUSIONS 

This chapter was designed to give a brief overview of the selec¬ 
tion, training, and maintenance of effective judicial panels. Although 
judicial systems vary from institution to institution, intentional efforts 
need to be directed towards these boards or panels in order to ensure 
their effectiveness. 
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Appendix A 

Sample Core Training Programs 


STUDENT HEARING PANEL 

Time Event 

5pm Welcome 

Review of training schedule 
Ice breakers 
Pizza party 
-NEXT DAY- 
8am Philosophy 

Conflicts students face 
Judicial stats 

• discipline as an educational tool 

• why students behave the way they do 

• campus statistics 

8:30am Social barometer exercise 

• how personal attitudes influence decision-making 

9am Legalities 

• how campus discipline differs from a court of law 

• procedural due process standards 

10am The Code of Student Responsibility 

• understanding the code 

• quiz of frequently asked questions 

11 am Flow chart of student judicial process 

• where does the student hearing panel fit in 
BREAK FOR LUNCH 

2pm Communication skills 

• verbals and non-verbals 

• role play exercises 

2:30pm Group dynamics and decision-making 

• why are group dynamics important 

• the role of chairperson and advisor 
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3pm 

Questioning 

•fact-finding v. educational questions 

• three key educational questions 

• scenario exercise 

4pm 

Sanctioning 

• applying creative educational sanctions 


—NEXT DAY— 

10am 

Mock hearings 
♦ let's practice! 

11am 

Expectations 

Affirmation Statement 


BREAK FOR LUNCH 

1pm 

Team building 
• group initiatives course 

ADMINISTRATIVE HEARING PANEL (FACULTY/STAFF) 


Halfday session to include: 

• Philosophy 

• Statistics 

• Social barometer exercise 

• Structure 

• The Code of Student Responsibility 

• Questioning 

• Sanctioning 

• Mock hearing 
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Chapter XIII 

Alternative Dispute Resolution: 
A New Look at 
Resolving Campus Conflict 

Eugene L. Zdziarski 


INTRODUCTION 

The preceding chapters of this book have focused on the student 
judicial process as the primary means by which to address student 
conduct. However, while some types of student conduct may be clearly 
perceived by the campus culture as inappropriate, such conduct may 
not be a violation of the student conduct code. Such perceived inap¬ 
propriate conduct may be legally protected, as is the case of free speech 
, issues. Yet, these types of campus conflict are very real problems for 
colleges and universities, and the campus judicial officer frequently 
is expected to respond. To deal with these situations the campus ju¬ 
dicial officer must have access to some alternatives to the traditional 
student judicial process. 

The purpose of this chapter is to encourage judicial affairs pro¬ 
fessionals to look beyond the student judicial process and explore meth¬ 
ods that can enhance or supplement their student conduct system. First, 
a general overview of the various types of alternative dispute resolu¬ 
tion (ADR) methods is provided, with particular emphasis on med¬ 
iation. Because of it's unique characteristics, mediation is an ideal 
starting point for incorporating ADR methods into a student conduct 
system. Second, mediation is compared and contrasted with the tra¬ 
ditional judicial affairs approach followed by a discussion of the types 
of cases which are conducive to a mediated resolution. Lastly, three 
potential approaches for applying mediation to a student affairs pro¬ 
gram are reviewed. 

ALTERNATIVE DISPUTE RESOLUTION 

In the 1970s, there was growing concern about increased litiga¬ 
tion and the negative impact it was having on American society. This 
interest in finding alternatives to the traditional adjudication process 
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spawned the alternative dispute resolution movement (Goldberg, Sand¬ 
ers, and Roger, 1992; Nolan-Haley, 1992). Today, ADR methods en¬ 
compass a wide range of processes, the most common of which are 
negotiation, conciliation, mediation, and arbitration. While there are 
similarities among each of these processes, the primary differences 
lie in the involvement and role of a third party neutral 

Negotiation is probably the most familiar process for resolving 
disputes, and simply involves discussion and bargaining between the 
parties themselves. It is voluntary and does not involve a third party. 
Negotiations occur everyday in both the general public and the aca¬ 
demic community. Student negotiations may range from minor logist¬ 
ical issues such as what time to go to lunch with a group of friends, 
to more significant concerns like the division of monthly bill payments. 

When people are unable to resolve a dispute between themselves, 
usually a friend or other third party will intervene to try to assist the 
two parties in working out the situation. Such negotiations, conducted 
with a third party that attempts "to bring the parties together or shares 
information between the two parties," are called conciliation (Girard, 
Rifkin, and Townley, 1985). A typical example of conciliation is when 
a residence hall staff member works with two residents to resolve a 
roommate conflict. While many might state that the residence hall staff 
member mediated the dispute, there are subtle, yet significant differ¬ 
ences between conciliation and mediation. 

Mediation involves a neutral third party that assists the disput¬ 
ing parties in resolving their dispute through participation in a struc¬ 
tured process designed to achieve a mutually acceptable agreement. 
One of the key differences between mediation and conciliation is the 
involvement of a neutral third party. The neutrality of the individual 
facilitating the process is a significant factor in developing trust and 
getting the parties to be open and discuss their real needs and inter¬ 
ests in the dispute. While a residence hall staff member may perceive 
themselves to be entirely neutral, the residents involved may have 
a much different perception of this individual's neutrality. Such stu¬ 
dent perceptions can be a significant barrier to dispute resolution. 

Arbitration is similar to mediation in regards to the involvement 
of a neutral third party, however the role of the neutral is distinct from 
that of the mediator. Unlike the mediator, the arbitrator has decision¬ 
making authority. In essence, the parties agree to submit their dispute 
to a neutral third party to make a decision. While the issues and in¬ 
terests of the parties play an important role in the decision-making 
process, the arbitrator ultimately decides how the matter will be re¬ 
solved. Although arbitration may loosely resemble some existing con¬ 
flict resolution or grievance procedures used by student affairs 
administrators, neutrality may again be a distinguishing factor. In most 
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institutional grievance processes, the third party decision-maker is iden¬ 
tified by organizational position or hierarchy rather than being selected 
and agreed upon by the parties themselves. Again, the student's per¬ 
ceptions of the administrators neutrality may be a stumbling block 
to achieving long term resolution of the situation. 

The student judicial process might be the next step along this con¬ 
tinuum of dispute resolution processes, but the characteristics of stu¬ 
dent judicial proceedings tend to make it more analogous to 
adjudication than a formal ADR process. Student judicial affairs pro¬ 
cesses are governed by rules or policies; have sanctions issued by hear¬ 
ing officers or boards; and tend to be adversarial in nature. In contrast, 
''the various ADR approaches emphasize cooperation, direct involve¬ 
ment of the parties in decisions, and the reduction of tensions" (Gi¬ 
rard, Rifkin, and Townley, 1985). These differences do not imply that 
ADR approaches are better than the judicial affairs approach or even 
litigation. Instead, alternative dispute resolution processes are alter¬ 
natives to traditional approaches. For the legal community, ADR pro¬ 
vides lawyers with alternative methods for resolving their clients 
disputes. In addressing the need for law students to study ADR meth¬ 
ods, Jacqueline M. Nolan-Haley (1992) notes that: 

For law students to focus exclusively on the litigation process is like 
medical students studying only surgery as a means of curing illness. 

Of course this is not what medical students do. They study an ex¬ 
tensive range of subjects for the treatment and cure of illness (p. 3). 

Student judicial affairs professionals likewise, should consider al¬ 
ternatives. For years student judicial processes have served as the pri¬ 
mary process and in some cases the only process for addressing student 
conflicts and disputes. With students as our ultimate clients, the ques¬ 
tion should not be does their dispute involve a violation of university 
policy and therefore meet the needs of our process, but rather what 
university process meets the needs of our students in resolving the 
particular dispute. 

WHERE TO BEGIN 

Mediation tends to be the first distinctive step in providing stu¬ 
dents with alternatives to the traditional student judicial process. Before 
discussing the organization and structure of mediation programs on 
college campuses, it is important to have a clearer understanding of 
what mediation is, and when it should or should not be used to re¬ 
solve student disputes. 

A more formal definition of the mediation process is provided 
by the Texas Alternative Dispute Resolution Act (1987), "Mediation 
is a forum in which an impartial third person, the mediator, facilitates 
communication between parties to promote reconciliation, settlement, 

% ‘ ' 
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or an understanding among them" (Sec. 154.023). Unlike arbitration, 
the mediator has no decision-making authority. The involvement of 
the mediator as a neutral and impartial third party is one of the sig¬ 
nificant distinguishing factors between mediation and negotiation. The 
role of the mediator is to assist the disputing parties in reaching a mut¬ 
ually acceptable settlement of the issues, with the decision-making 
power left to the parties directly involved in the dispute. 

When confronted with the option of mediation, many individuals 
assume that what they will be asked to do is compromise—if one per¬ 
son gives in a little the other will do the same, and eventually a mid¬ 
dle ground is reached. This approach is commonly referred to as 
distributive bargaining (Haley, 1992, p. 15). It assumes that there is 
a fixed set of resources that will be distributed between both parties. 
The more one party receives, the less that is available for the other 
party. Bargaining in this type of zero-sum game usually involves both 
parties taking up positions on what they want or expect from the other 
party. Recognizing that it is unlikely that they will get everything they 
ask for, parties frequently present extreme positions, hoping that they 
can ultimately get what they want. Such situations become win-lose 
battles, where the winner is often the person with the greater endurance. 

While most disputes involve a central issue that has brought the 
parties into conflict, there typically are one or more related issues that 
are impacting the dispute. Without addressing and resolving the re¬ 
lated issues, the parties are unable to obtain movement on the central 
issue. The mediator's role is to assist the parties in identifying these 
interests and develop alternatives for mutual gain. This approach, called 
integrative bargaining, shifts discussion from positions and wants, to 
interests and needs, and focuses the parties on generating mutually 
beneficial solutions (Haley, 1992, p. 16). 

Take, for example, a dispute between a student and the univer¬ 
sity library. The student has been assessed past due and book replace¬ 
ment charges which exceed $1000. The student indicates that she did 
not receive several of the past due notices the library staff claim to 
have sent. Further, all the books for which she is being assessed a re¬ 
placement charge have been returned to the library. The circulation 
desk manager, on the other hand, indicates that the student is respons¬ 
ible for the past due fees regardless of whether or not she received 
the notices. In addition, the deadline for returning the books has passed 
and he has already placed an order for several of the new books. 

From a distributive bargaining approach there is a fixed set of 
resources—-the amount of the bill. To reduce the bill by any amount 
means a loss to the library staff member and a win for the student. 
Yet, no reduction in the bill will be a loss to the student and a win 
for the library staff member. 
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However, from an integrative bargaining approach the situation 
is analyzed beyond the obvious fixed dollar amount. For example, why 
is the circulation desk manager so rigid in his enforcement of library 
policies in this situation? Why is there so much hostility between the 
student and the staff member? In exploring these areas the mediator 
begins to uncover some underlying issues. The student has been ex¬ 
tremely rude and difficult with the library staff. The student has a 
history of ignoring library policy and then argues and debates the mat¬ 
ter each time an incident is addressed. The circulation desk manager 
and his staff are tired of dealing with her. Yet, the student responds 
that the library staff is always throwing some new policy at her and 
no one ever bothers to explain. She feels she is being taken advantage 
of because of her lack of understanding about their library processes. 

With these underlying interests brought to the surface, the focus 
of the dispute is broadened beyond the original positions to include 
issues that directly impact the participants' perceptions of the conflict. 
Recognizing her attitude toward the library staff, the student may make 
an apology to the circulation desk manager and his staff and agree 
to be more respectful in the future. The manager, on the other hand, 
might acknowledge that some library procedures are not widely under¬ 
stood by the student body and agree to provide the student with more 
specific information concerning these processes. Having reached a new 
understanding, the student and the circulation desk manager could 
develop a set of guidelines by which similar conflicts between them 
could be resolved in the future. Resolution of these interests may now 
allow both parties to approach the central issue of the dispute, the 
amount of the bill, from a different perspective. 

Through an integrative bargaining approach, the mediation pro¬ 
cess encourages the parties to look beyond the obvious issues in their 
dispute, and explore the real nature of the conflict. By identifying and 
understanding all of the issues impacting the dispute, and focusing 
on interests and needs, rather than positions and wants, both parties 
have the opportunity to achieve equitable gains and reach a win-win 
solution. 

THE MEDIATION PROCESS 

There are a variety of mediation models and each typically de¬ 
scribes the process as a series of steps or stages (e.g., Beeler, 1986; Fol- 
berg & Taylor, 1984; Girard, Rifkin & Townley, 1985; Goldberg, Sander 
& Rogers, 1992; Lovenheim, 1989). As a brief summary of the process 
based on these earlier models, mediation will be described in terms 
of the following stages: (1) Opening Statement; (2) Story-Telling; (3) 
Identification of the Issues; (4) Generation of Options; and (5) Agree¬ 
ment. 
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• Opening Statement: Generally a mediation session begins with ' 

an opening statement being made by the mediator. The opening j 
statement provides the mediator with the opportunity to present ] 
a brief explanation of the process and his or her role as the med¬ 
iator. The mediator will also discuss basic ground rules concerning 1 
matters of courtesy, time constraints, as well as remind the partic- j 
ipants of the confidential nature of the process. Lastly, the mediator 
will reaffirm with each party their willingness to participate and 1 
bargain in faith. ] 

• Story-Telling: Discussion concerning the actual dispute involved , 
begin with what is often referred to as story-telling. This initial stage 

of discussion between the parties is an opportunity for each partic- j 
ipant to tell his/her side of the story without interruption. Partic- . 
ipants are asked to actively listen to each other and refrain from J 
rebutting each other's story on a point by point basis. Instead, the ] 
parties are encouraged to share their personal perceptions and feel- . 
ings concerning the dispute. The story-telling process can be a very J 
powerful stage of the process for many disputants because it may j 
be the first time they have actually listened and considered the other 
parties perceptions of the situation. J 

• Identification of the Issues: Once the opening statements have ) 

been made by each party the mediator will assist the parties in ex- j 
ploring and identifying the specific issues involved in their dispute. ' 
Ultimately, the goal is for the parties to develop a list of specific ) 
issues which they believe must be addressed in order to resolve , 
their dispute. This list will serve as an outline for the remainder * 
of their deliberations. ] 

• Generation of Options: Having developed a specific list of the 1 

issues, the parties then select one of these issues on which to focus. 
The mediator assists them in exploring a variety of options for ad- j 
dressing this particular issue. In this brainstorming process it is im- j 
portant that the parties recognize their common interests and evaluate 
options they might not have previously considered. ) 

• Agreement: Once a suitable alternative is identified, the mediator ] 

assists the parties in developing and writing an agreement that is 
mutually beneficial to both sides. It is important that the agreement J 
on each particular issue is written with sufficient specificity so as j 
to avoid creating a future dispute about the interpretation of the 
agreement. J 

With a satisfactory agreement reached on one particular issue, ) 
the parties will return to their list and begin to tackle a new issue until > 
an agreement is reached on each of the issues they identified. Through- * 
out this process the mediator is careful to keep the parties focused ) 
on the particular issue being discussed at that time, and avoid discus- j 
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sion of other issues identified. If new issues arise, these issues can be 
added to the list so that they can be addressed through the mediation 
process. 

Occasionally, parties will reach an issue where it appears agree¬ 
ment cannot be reached. Often such a stalemate is a good indication 
that an underlying issue exists which has not been acknowledged by 
the participants. While ideally the goal is to openly discuss and ad¬ 
dress each issue in joint session with both of the participants, some 
situations may require some individual discussion with the mediator 
before a participant is comfortable discussing the matter in joint ses¬ 
sion, Such individual or private discussions with the mediator are com¬ 
monly known as caucuses. 

Caucusing involves the mediator meeting privately with the par¬ 
ties during the course of the mediation. All information discussed with 
the mediator during private caucus is confidential and will not be dis¬ 
closed to the other party unless the party providing the information 
expressly approves its disclosure. Rogers and Salem (1987), note that 
private caucuses are used to: 

provide an opportunity for a party to vent and cool down when emo¬ 
tions flare; encourage candor and get to the root of the dispute; clar¬ 
ify an issue; spend time alone with a party to build trust; provide 
time to review issues and alternatives; encourage movement when 
a party is unyielding; help a party determine if a position is unre¬ 
alistic; remind a party of the consequences of not reaching an agree¬ 
ment; get information that may help generate or shape new 
alternatives; check whether a party has thought through the poten¬ 
tial consequences of a probable agreement or separate one party from 
the threatening or intimidating conduct of the other, (cited in Gold¬ 
berg, Sanders & Rogers, 1992, p. 110) 

Generally a mediator will caucus with both parties, paying close 
attention to the time spent with each, before returning to joint session. 
Despite the advantages caucusing may provide, it also presents some 
dangers. Folberg and Taylor (1984), point out that it is difficult for 
a mediator to maintain the appearance of absolute impartiality when 
private caucuses are utilized. If a party in a dispute is aware that the 
mediator knows some "secret" information that is not shared with 
each side, the party may perceive some partiality between the med¬ 
iator and the other side. 

Further, private caucuses create problems of confidentiality, be¬ 
cause although a party may agree that the mediator may disclose spe¬ 
cific information, the same party may disagree with the way in which 
the mediator presents the information in joint session. Whether or not 
a mediator chooses to use private caucuses depends on the individual 
dispute being mediated and the mediator's style, but it is an impor¬ 
tant mediation tool which should be considered. 


Alternative Dispute Resolution: 


243 



Overall, the mediation process provides the disputing parties with 
an opportunity to have a direct impact on the outcome of the conflict. 
It not only provides the parties with an opportunity to be heard, but 
an opportunity to develop a better understanding of the other side's 
point of view. Such an understanding may provide a framework from 
which future disputes may be resolved, and in this way, serves as an 
educational process for students. According to Folberg and Taylor 
(1984), "unlike the adjudicatory process, the emphasis is not who is 
right or wrong or who wins and who loses, but rather upon establish¬ 
ing a workable solution that meets the participant's unique needs" 
(p. 10). 

MEDIATION VERSUS THE JUDICIAL AFFAIRS PROCESS 

Although mediation can provide significant advantages over tra¬ 
ditional judicial processes, it is equally important to recognize that 
not all conflicts are appropriate for mediation. Both in society and the 
college community, violent or criminal behavior must be addressed 
and should entail appropriate consequences. Thus, in addition to under¬ 
standing the mediation process, it is also necessary to understand when 
a case should be mediated. 

Lovenheim (1989), identifies a series of factors which were adapted 
from A Student's Guide to Mediation and the Law (Rogers & Salem, 1987) 
to consider when determining whether a case should be mediated. 
A number of these factors are applicable to the student affairs setting 
and are worthy of discussion. One of the most significant factors fa¬ 
voring the use of mediation is when the law, or institutional policies 
do not provide a remedy. For example, two roommates might decide 
to share long distance telephone service. 

One of the roommates establishes the service in his/her name, 
and the other roommate agrees to pay his/her portion of the monthly 
bill. At some point in the semester, the roommate in whose name the 
service was established stops receiving payments from the other room¬ 
mate, and the long distance company threatens to cut off service. 

In most cases, university policies would offer no solution, because 
there is no regulation addressing the payment of debts to other stu¬ 
dents. Yet, left unchecked, the situation might escalate and result in 
a fight or some other altercation which would be a violation of uni¬ 
versity policies. Mediation would provide an opportunity for the room¬ 
mates to sit down and work out an agreement before the situation 
escalated to a disciplinary matter. 

Another factor identified by Lovenheim (1989) is parties wanting 
to end a problem, not a relationship. When by choice or circumstance 
the parties involved are likely to have a continuing relationship, med¬ 
iation may be a more desirable solution. Consider the case of two res- 
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idence hall students that live in adjacent rooms and have an on-going 
dispute about how loud a stereo should be played. One resident claims 
that the other student plays the stereo too loud. Whenever the resi¬ 
dent attempts to contact a residence hall staff member to report a vio¬ 
lation of the hall's "quiet hours policy" the resident is unable to find 
a staff member. Further, none of the other residents on the floor seem 
to be experiencing any difficulties with the other resident's stereo. Al¬ 
though the staff could be placed on "alert" to try and catch the noisy 
resident in the act, and address the matter through the student dis¬ 
cipline process, such a resolution is unlikely to assist the residents in 
resolving any future conflicts that might arise because of their close 
living arrangements. Mediation, however, could provide a more last¬ 
ing solution. 

Lovenheim (1989) also notes that when the dispute is no one else's 
business—and you want to keep it that way, mediation may be the 
best alternative. Although student disciplinary records are confiden¬ 
tial and protected by the Family Educational Rights and Privacy Act 
of 1974, some disputes are of a very personal nature and may be dif¬ 
ficult for both the parties and any hearing board or panel to discuss. 
One example might be a relationship dispute. The girl-friend discov¬ 
ers that her boy-friend has been intimate with another woman, and 
she tells him she never wants to speak with him again. The boy-friend 
calls her repeatedly, sends her flowers and candy and continues to 
ask for the opportunity to explain the situation. The boy-friend's ac¬ 
tions might be just enough to be considered harassment, but the girl¬ 
friend really doesn't want him to face any disciplinary action. She just 
wants him to leave her alone, and she certainly doesn't want to dis¬ 
cuss the matter in front of a hearing panel or any other group of peo¬ 
ple. Again, mediation may be a more desirable approach to dealing 
with this situation. 

Having considered a number of factors which favor mediation, 
let's turn to the factors which oppose mediating a particular case. Ac¬ 
cording to Lovenheim (1989) a case should not be mediated when the 
dispute involves a serious crime. Violence or abusive behavior should 
not be mediated. Lovenheim (1989) notes that "in Massachusetts, for 
example, district attorneys are instructed that no crime for which the 
state would normally recommend a jail sentence should go to med¬ 
iation" (p. 29). However, misdemeanor offenses such as simple assault, 
personal harassment, and minor property damage might be appropri¬ 
ate cases to mediate. 

Mediation is also not an alternative when it is important to prove 
the truth or set a precedent (Lovenheim, 1989). Some cases may be 
of such a nature or importance that the student/institution may de¬ 
termine that mediation is not a viable alternative. From the student 
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perspective this situation may be readily apparent—a student is ac¬ 
cused of some wrong-doing and wants to clear his/her name. There¬ 
fore, mediation may not be the best alternative in the student's case. 
From the institutional perspective, however, the situation is a little 
less clear and requires careful consideration. 

For example, in an acquaintance rape situation, where the case 
has not been accepted for criminal prosecution, and the survivor as 
well as the accused would prefer to address the incident through med¬ 
iation, should an institution proceed with mediation or adjudicate the 
case through the student judicial process? Some institutions may view 
such cases as inappropriate for mediation. Because of the prevalence 
of acquaintance rape on college campuses, there may be a need to send 
a clear message to the campus community that acquaintance rape sim¬ 
ply will not be tolerated. Further, some administrators may fear that 
handling such cases through mediation may be perceived as an attempt 
to hide such incidents from the campus community, and in no way 
want to support such a perception. 

On the other hand, some institutions may feel that acquaintance 
rape situations are slightly different from other incidents of sexual as¬ 
sault, although none the less serious. Since the case was not accepted 
for criminal prosecution, and since acquaintance rape cases often re¬ 
volve around the interpersonal communication of the students, or lack 
thereof, then the rights of the victim are paramount. Sometimes vic¬ 
tims will indicate that they do not wish to pursue formal action, but 
they do want their assaulter to know how they feel and understand 
the hurt the assaulter has caused. 

Provided that the survivor has voluntarily decided to address the 
incident through mediation after having been fully informed of the 
alternatives available, mediation of the case may be appropriate. Ob¬ 
viously, sexual assault cases are very serious, and the implications 
of utilizing mediation in such situations should be carefully consid¬ 
ered by administrators before choosing a particular course of action. 

It is also important to note that the choice between the student 
judicial process and mediation does not have to be an all or nothing 
decision. The two processes can work together. A case may originate 
as a judicial matter, such as a simple assault between two students, 
but during the course of the hearing process an underlying conflict 
which was the root of the inappropriate behavior may be identified. 
Mediation of this conflict could become a part of, or a factor in the 
sanctioning process. The hearing officer or board could decide to re¬ 
quire the parties as a part of the sanction to participate in mediation 
to attempt to resolve the conflict which was identified. Such a require¬ 
ment would be similar to court ordered mediation, where a judge or 
magistrate requires parties to mediate their dispute. Generally, court 
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ordered mediation requires the parties to participate in at least one 
mediation session, and make a good faith effort to resolve the dispute. 
The mediator assigned to the case would report to the judge only 
whether the parties appeared for the session and made a good faith 
effort to resolve the dispute, and whether or not a settlement had been 
reached. All other information pertaining to the dispute would re¬ 
main confidential. 

While this type of forced mediation is used, and can produce re¬ 
sults, mediation under these types of conditions is extremely difficult. 
Ideally, mediation is a voluntary process in which both parties agree 
to participate. With a sincere willingness and interest in participating 
in a collaborative process to resolve their dispute, participants are much 
more likely to achieve a settlement that is mutually beneficial. Instead 
of requiring students to mediate a dispute, it could be offered as an 
alternative to some other sanction, or a hearing could be stayed pend¬ 
ing a mediation session allowing the students to reach their own res¬ 
olution of the dispute. 

To illustrate this approach, we can use the situation mentioned 
earlier in which two residence hall students live in adjacent rooms 
and are involved in an on-going noise dispute. The problems has now 
risen to the point where it has become disruptive to the rest of the 
residence hall community and must be addressed. A hearing officer 
could sanction one or both of the parties for a noise violation, but this 
does not resolve the underlying dispute between them. Instead, after 
hearing both parties side of the situation, the hearing officer could of¬ 
fer the students the opportunity to participate in a mediation session 
where they can attempt to work out their differences in a positive and 
structured environment. 

Similar to court ordered mediation, the hearing officer would only 
be informed of whether or not the parties participated and a settle¬ 
ment agreement was reached. With this information the hearing off¬ 
icer would issue a final disposition for the case. Obviously, such an 
approach would require the involvement of another individual as the 
mediator, but it can be a tremendous educational experience for the 
students and is likely to produce a more lasting solution than the hear¬ 
ing officer might be able to develop. 

Campus judicial processes are necessary and valuable components 
for resolving student conflict. Serious student misconduct must be ad¬ 
dressed, and should incur appropriate consequences. Yet mediation, 
whether independent of or in conjunction with the student judicial 
process, may offer an alternative for addressing some types of student 
conflict in a more effective and lasting way. 
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APPLYING MEDIATION TO THE STUDENT AFFAIRS SETTING j 

The literature concerning college mediation programs is growing, ' 

but is still fairly limited, and offers few models for the application J 
of a mediation program to a student affairs setting. Based upon a re- 
view of a variety of campus mediation center brochures and training 
materials from institutions across the United States, three potential ] 
approaches for applying mediation to a student affairs setting appear 
to exist. J 

Peer Mediation ^ 

One potential approach to mediating student disputes is through j 
peer mediation. Peer mediation programs may be totally student op- ^ 
erated, or they may receive some assistance from the university ad¬ 
ministration. Students mediate disputes, as well as coordinate some ] 
of the other related functions of the program. In a peer mediation pro- 
gram, students would be trained in basic mediation skills and tech- J 
niques, but generally would not receive state certified mediation ] 
training. A staff or faculty advisor with some background in medi- . 
ation would be beneficial. The program could be associated with a 
particular office in a division of student affairs or with an academic ) 
department. i 

Peer mediation provides an excellent training ground for students. 
Nowhere is the concept of a community dispute resolution center more J 

alive than when students mediate student disputes. Peer mediation j 
programs could be extremely effective in resolving roommate disputes 
and simple student conflicts. Particularly in connection with a resi- J 
dence life office or commuter student services center. Referrals from > 
such offices could represent a significant portion of a peer mediation J 
program's caseload. J 

One disadvantage to peer mediation programs can be the cred- ] 
ibility of the program with students. Students involved in serious dis- 
putes, which may involve large sums of money or have the potential J 

for litigation, may feel that their situation is beyond what a peer med- j 

iation service can handle and seek out other avenues for resolution 
of their case. In addition, a student run peer mediation service might J 
experience difficulties with the visibility of its program. Such programs j 

could be overlooked as a viable means for resolving serious disputes. 

Mediation Service i 

Another approach is the creation of a separate office or center off- J 
ering mediation services for students. A student mediation center could J 

be staffed by one to two professional staff members that would co- , 
ordinate the operations of the office. These professional staff would J 
not only conduct intake sessions, but also personally serve as medi- ] 
ators in student disputes. Although their individual academic back- 
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grounds might vary, staff in such offices could complete state certi¬ 
fied mediation training programs, and may even become mediation 
trainers. If establishing such a mediation center within a student af¬ 
fairs division is not feasible, it could be established jointly between 
a segment of student affairs and an academic department, such as a 
speech communications or psychology department or even a school 
of law. 

A separate mediation service would provide students with a cen¬ 
tralized office where a dispute may be brought and staff in these off¬ 
ices could devote full attention to student disputes. Because the center 
would be operated by professional staff, perceived credibility of the 
center with students may be much greater than with a peer program. 
Such a center could also provide training to members of the campus 
community (faculty and staff, as well as students) and utilize these 
individuals in various mediation cases. 

The combination of professional and peer mediators could enhance 
the program by capitalizing on the advantages of both approaches. 
The availability of trained mediators from throughout the campus com¬ 
munity may not only serve to reduce the caseload of the professional 
mediators, but might provide other advantages in situations where 
such mediators may offer a greater perceived level of impartiality or 
where their individual technical knowledge or experience could be 
beneficial to a particular dispute. 

As with peer mediation, students must be informed about the sep¬ 
arate office or center offering mediation services. To seek out the ser¬ 
vice, students must not only be cognizant of the service, but be familiar 
with the mediation process and the types of disputes for which it is 
best suited. Mediation services could increase their effectiveness if re¬ 
lationships can be built with other offices and services that would be 
likely to make referrals. Such offices or services might include: judi¬ 
cial affairs, student legal services, university police, residence life off¬ 
ices, and commuter student services centers. Without such referrals 
and a well publicized program, it may be only by accident that stu¬ 
dents find their way to mediation. 

Campus Dispute Resolution Center 

The third approach is to integrate mediation services with other 
dispute resolution services already available on campus to create a 
campus dispute resolution center (see Figure I on p. 249). This approach 
is based on what has been termed "The Multi-Door Courthouse". This 
concept was first introduced in 1976 at the Conference on the Causes 
of Popular Dissatisfaction with the Administration of Justice (National 
Institute of Justice, 1986). In "The Multi-Door Courthouse," a variety 
of alternative dispute resolution services are housed in one facility. 
Individuals with a dispute or grievance can go to the "courthouse" 
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and meet with a trained intake clerk. The clerk reviews their individ- ^ 
ual cases and refers them to the process most appropriate for their J 
situation. ) 

One of the significant advantages that may be offered by a cam- ) 
pus dispute resolution center established on "The Multi-Door Court- 
house" approach, is that it could reduce the "run-around" students J 
can experience in attempting to get their conflict or dispute resolved. j 
Knowledge of, or familiarity with, any one particular service is not 
vital since such a program could connect a student with any one of j 
a variety of dispute resolution processes that would be appropriate j 
to their needs. Not only could a campus dispute resolution center in- 
crease the likelihood of students utilizing mediation services, but it J 
might also decrease the demand and caseload of more traditional ser- i 
vices. A campus dispute resolution center using the "Multi-Door Court- 
house" approach might include judicial affairs, legal services, ] 

ombudsperson, as well as mediation services. It could be staffed by j 

professional staff and peers. 

Certainly, one of the key difficulties to "The Multi-Door Court- ] 
house" approach is obtaining the space to house all the various com- 1 
ponents of the center in one facility. Further, each of the components 
that might make up the campus dispute resolution center may be op- j 
era ted by a different department or division within a given institution. , 
Assimilating each of these components into one unit may pose a num¬ 
ber of practical or political difficulties. However, where two or more ] 
components exist in one department or division, a campus dispute , 
resolution center offers an opportunity for more comprehensive and J 
collaborative approach to resolving campus conflict. j 


SUMMARY 

The student judicial process is an important and necessary part 
of any student affairs operation. However, the judicial process is not 
equipped to address all conflicts that arise on today's college campuses. 
In addition to a well-developed judicial system, campuses need to ex¬ 
plore and utilize alternative methods to support and supplement the 
judicial system. Mediation is one particular form of alternative dis¬ 
pute resolution that is well suited for the campus environment. In med¬ 
iation the students, rather than the administrators, are responsible for 
resolving the dispute. Because they develop the solution, students tend 
to be more satisfied with the process and are more likely to adhere 
to the agreement that is reached. Whether available through a separ¬ 
ate campus service or an integrated component of a campus dispute 
resolution center, mediation is an important option with which stu¬ 
dent judicial affairs professionals should become familiar as an alter¬ 
native to the traditional hearing process. 
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Chapter XIV 

i 

What Does the Future Hold 
for Student Judicial Affairs? 
Just Discipline? 

Donald D. Gehring 


Trying to predict what the future holds for student judicial affairs 
is like trying to look into a crystal ball—you get a very distorted pic¬ 
ture. However, student judicial affairs exists within the context of the 
university and there are some indicators of the challenges higher ed¬ 
ucation will face and the environment in which it will exist. Student 
judicial affairs, existing within the university, will be affected by those 
challenges and that environment. 

This chapter describes the complex issues higher education may 
face in the future and the environment in which it may find itself be¬ 
yond 2000. Trends in the case law are examined to determine if they 
provide a harbinger, when linked with predictions of higher education's 
overall future, of what student judicial officers may expect in the years 
to come. Finally, the chapter offers suggestions for those in student 
judicial affairs to meet the challenges of the future. 

Before embarking on this discussion, however, a caveat is in or¬ 
der. Although general predictions, based on some fairly reliable trend 
data, may be made about the challenges higher education will encounter 
and the environment in which it will exist, this does not predict how 
higher education will respond to these challenges or to that environ¬ 
ment. As Fincher (1993) reminds us, universities are .. the outcome 
of subtle and complex interactions among historical events partially 
and adaptive, effective responses to changing public perceptions, ex¬ 
pectations and values" (p. 28). 

With this caveat in mind, it appears that higher education will 
face four primary types of challenges in the 21st century—economic, 
demographic, political, and technological. Levine (1989) captured these 
trends when he noted that a Ford Foundation Symposium was prem¬ 
ised on the belief that,... The world of higher education is changing 


255 



] 

) 


dramatically. Our nation is increasingly becoming part of the global 
society. Our economy is moving from an industrial to an informational J 
and service base. Our population is undergoing a demographic meta- ] 
morphosis. New technologies are burgeoning. The relationship between 
higher education and the federal government, state governments, in- J 
dustry and other external patrons is shifting. The financing of colleges j 
and universities is undergoing a change. Critical research on learning 
is multiplying, and experiments applying this research to instruction, J 
particularly in the business world, are mushrooming. (Levine, 1989, j 
p. xi) | 

Fincher (1993) echoed Levine's comments in his perspective on ) 
the university in the 21st century. His list includes: ] 

1. the changing sociocultural context; j 

2. continuing demographic shifts and the aging baby boomers; | 

3. simulation of international competition and cooperation; ’ 

4. the rapidity of cultural and technological change; and J 

5. the continuing influence of public perception, expectations and j 

values. ] 

FUTURE ISSUES FACING HIGHER EDUCATION j 

As the astute philosopher Casey Stengle once observed, "You can j 
see a lot just by looking." If we look about us we can observe the chang- 
ing cultural context of higher education and the changing demograph- J 
ics. We all know the demographics. The African-American population ] 
"represents a younger and faster growing population than do whites" 
(Thomas & Hirsh, 1989, p. 76), but, according to The Economist ("People- j 
Power," 1992), the Asian-American population will rival the African- 
American population by the middle of the 21st century and Hispanic- 
Americans will outnumber African-Americans in about 20 years. J 
Baby-boomers are now in their 50s. They are the most well ed¬ 
ucated generation this country has produced and if there is one thing 
we know for sure from adult education research, it is that the more J 
education you have the more you are likely to want (Cross, 1981; Long, j 
1983). Anyone who works in a two-year college will verify that they 
are seeing more and more students who already have an undergrad- j 
uate degree taking classes, particularly in the technology areas. Even . 
today more students live off-campus and at home than live in resi¬ 
dence halls (G/Schwartzmueller, personal correspondence, December 
3, 1996). t ; 

Somehow higher education will have to adapt to this changing 
demographic picture while responding to what Fincher (1993) calls 
the "continuing influence of public perception, expectations and val- 
ues" (p. 28). The recent reports on higher education, like that produced 
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by the Wingspread Group (1993), evidence little confidence in higher 
education and call for greater accountability. The very first paragraph 
of the report is the harbinger stating that, "A disturbing and danger¬ 
ous mismatch exists between what American society needs of higher 
education and what it is receiving ... The American imperative for 
the 21st century is that society must hold higher education to much 
higher expectations or risk national decline" (p. 1). 

Learning will be the centerpiece of higher education. But, learn¬ 
ing will be viewed as a broad concept including personal develop¬ 
ment and not confined simply to classrooms, labs and libraries. Evidence 
of this can be seen in the recent call of student affairs to become more 
engaged in the learning enterprise with the publication of the Student 
Learning Imperative (ACPA, 1994). 

Because learning will be demanded by the public and because 
the cultural mix of students will be greater, faculty will face challenges 
never before even envisioned. However, with faculty retirements in¬ 
creasing, higher education will have an opportunity to focus on learn¬ 
ing in new ways. 

The rapid changes in technology present both an opportunity and 
a problem—an opportunity in providing new ways to teach that can 
provide greater emphasis on the individual learner and can be used 
to link learners and learning guides no matter where they are, as well 
as providing almost instantaneous facts and data to researchers. How¬ 
ever, technology may also pose a problem for higher education. The 
rapidity with which technology is changing will make it more diffi¬ 
cult to "keep up to speed" and it will be expensive to do so. Tech¬ 
nology also has the potential problem of keeping people out of touch 
with other real people. Although virtual communities have sprung 
up through the Internet, people seem to need face-to-face contact with 
other human beings. Without that contact students may experience 
more emotional problems. The rapid changes in technology will pro¬ 
vide challenges for higher education not even envisioned today. Prob¬ 
lems never imagined ten years ago are already becoming commonplace 
(see Chapter X). 

The fact that keeping up with the rapid changes in technology 
can be very expensive coupled with the fact that about 80% of state 
and federal budgets are already allocated to mandated programs 
presents yet another challenge for higher education. There simply will 
not be a great financial windfall in the near future for higher education. 

The federal government will also continue to cost higher educa¬ 
tion money with expensive mandated programs and no funds to carry 
them out. Not only will the government add additional costs to higher 
education, but it will continue to intrude upon the autonomy of higher 
education even more directly and more frequently. The federal gov- 
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emment will no longer be satisfied with telling higher education what 
to do, but it will in the future want to mandate how to do it (Lowery, J 
1995). Attempts at federal direction are already taking place. Evidence j 
the Hyde bill which attempted to tell private colleges how to respond 
to speech on their campuses (Gehring, 1991), the OCR finding at U.C ] 
-Santa Cruz that a one-year suspension from college was not sufficient j 
in a sexual assault case (J. E. Palomino, personal communication, April 
29, 1994), or the President's Model State Drug Law which would re- J 
quire specific sanctions for off-campus student groups who violate i 
a code of conduct mandated by law, and allowing for 24-hour inspec¬ 
tions of the off-campus facility (Julian, 1994). J 

Finally, higher education will face all these challenges in a global ] 
society. A society in which international efforts such as NAFTA are 
already taking place. Probably this country's greatest export is edu- J 
cation and the nation will be called upon to deliver it to increasingly ] 
diverse students while responding to insistent demands for accoun- 
tability in a rapidly changing technological environment with less j 
money and greater federal control. ] 

If that were not enough of a challenge, colleges and universities j 
will also be faced with the lingering problems of this decade includ¬ 
ing poor secondary preparation for college as well as equity and ac- j 
cess issues. j 


THE EVOLUTION OF CAMPUS JUDICIAL ISSUES 

Do these complex issues and the future environment of higher j 
education have any relationship to what might be expected for the i 
future of student judicial affairs? Campus judicial affairs are certainly 
affected by what takes place in the university, but is that impact pri¬ 
mary or peripheral? How do the issues faced by higher education inter¬ 
relate with the trends in student judicial affairs? To answer these 
questions requires an analysis of where student judicial affairs has 
been and the trends in that evolution. ] 

In the early 1960s public college and university administrators 
were condemning the courts because institutions were now being re- J 
quired to provide a notice and hearing at which students could de¬ 
fend themselves before being suspended or expelled ( Dixon v. Alabama 
State Board of Education, 1961). Prior to that time administrators acted 
in loco parentis without much concern for due process or formal hearmgs. 

In 1969 the courts said that not only did students at tax supported 
institutions have the right to notice and hearing under the 14th Amend¬ 
ment, but that they were persons entitled to all constitutional rights 
and they do not leave those rights at the schoolhouse gate {Tinker v. 
Des Moines Independent Community School District , 1969). 
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Just as institutions wondered how they would deal with consti¬ 
tutional challenges, students began to assert their rights as consum¬ 
ers. They began to demand that institutions deliver everything they 
promised in all those slick brochures and catalogs. The courts agreed 
that students did have a contract with the university and the terms 
and conditions were generally to be found in the institution's publi¬ 
cations (see, for example, Steinberg v. Chicago Medical School , 1977, Di- 
zick v . Umpqua Community College , 1979 and Joyner v, Albert Merrill School 
1978). 

Along with this consumer movement came an increase in the num¬ 
ber of tort liability suits. These types of suits and other consumer is¬ 
sues were linked to the economic decline experienced by this country 
after 1975 (Elkhawas, 1975; Stein, 1980). Levine (1980) also noted this 
consumerism led to a "meism" or individual ascendency. Samuelson 
(1980), an economist, has suggested that in periods of economic de¬ 
cline individuals are more interested in promoting their own rights 
as consumers rather than asserting the rights of others or group as¬ 
cendancy. 

The mid-seventies also brought another new trend. Beginning in 
that period, institutions not only faced students asserting individual 
constitutional and consumer rights, but a new thrust of government 
protective policy laws beginning with the Family Educational Rights 
and Privacy Act (FERPA). In 1984, the federal government forced the 
states to raise the legal drinking age from 18 to 21 under penalty of 
losing federal highway funds (23 U.S.C. 158). In 1989, Congress enacted 
the Drug Free Schools and Communities Act Amendments mandat¬ 
ing that institutions, at their own expense, inform students of what 
they already knew (Palmer, Gehring, & Guthrie, 1992). In the 90s, the 
government imposed the Campus Security Act requiring more record 
keeping and publications. In this same era the media perceived that 
student judicial officers were hiding information which made students 
on campus more vulnerable to crimes (Bernstein, 1996). 

The first half of this decade has seen all these issues affecting stu¬ 
dent judicial affairs come together in ways that have created complex 
questions of moral and ethical concerns juxtaposed to legal and reg¬ 
ulatory parameters. The issues in student judicial affairs seem to be 
very much interrelated with the complex changes predicted for higher 
education in general. 

One example that illustrates how student judicial issues are inter¬ 
related with the changes predicted for higher education is the economy 
and the competition for resources it engenders, as well as the demo¬ 
graphics of increased numbers of minority students coming from in¬ 
ner city schools where they were underprepared for college (Levine, 
1989) and the emphasis on political correctness. Taken together, these 
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issues have generated a backlash of reverse discrimination suits and j 
violence in the form of hate speech and behavior. I 

In 1990, there were two racial harassment cases, one suit challeng- j 
ing an all minority organization, and one reverse discrimination ad- j 
missions case. In 1991, one reverse discrimination case was reported 
involving financial aid. But in 1992, there were four racial harassment j 
cases, two reverse discrimination cases involving financial aid, one , 
involving the denial of admission and one dealing with the dismissal J 
from a program. Three cases involving hate speech or hate crimes were ] 
reported in 1993 in addition to a reverse discrimination suit. j 

In 1994, five cases were reported that involved challenges based 
on race. Two involved race based scholarships, one the use of racial J 

epithets, another was a challenge to an affirmative action plan and ] 

the final case challenged a disciplinary action on the basis of race. The 
year 1995 saw the Supreme Court reject an appeal of a case striking j 
down race-based scholarships, a California speech code challenged j 
and a coach dismissed for using a racial epithet. Finally, in 1996 a fed- 
eral court of appeals said that an institution's affirmative action plan J 
for admission of minority students to law school was unconstitutional j 
and the Supreme Court refused to review the decision. 

Racial tensions, however, have not been the only way that the 
streams of economic, political, demographic and technological changes J 
in higher education have affected judicial affairs. While there have . 
always been crimes of violence on campus (Rudolph, 1962), it seems J 
that this problem is more prevalent today (Palmer, 1996). The political ] 
process has become involved in campus crime with Congress finding . 
that: J 

1. students and employees of institutions of higher education should 1 

be aware of the incidence of crime on campus and policies and pro- j 
cedures to prevent crime or to report occurrences of crime; j 

2. applicants for enrollment at a college or university, and their par¬ 
ents, should have access to information about the crime statistics j 
of that institution and its security policies and procedures; and j 

3. while many institutions have established crime preventive measures . 
to increase the safety of campuses, there is a clear need to encourage: J 

a. development on all campuses of security policies and procedures; J 

b. uniform and consistent reporting of crimes on campus; and ) 

c. development of policies and procedures to address sexual assaults ] 
and racial violence on college campuses (P.L. 101-542, Title II202, 

104 Stat. 2384) and newspapers seeking access to campus hearings. J 
Uses of the Internet on campus have been regulatedby the gov- j 
ernment (J. E. Palomino, personal communication, April 29,1994) 
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and a federal Communications Decency Act attempted to control 
the medium. Colleges and universities have been required to com¬ 
pile, publish, and distribute to every student and other adult on 
campus information they already know about alcohol, drugs and 
crime (Palmer, Gehring, & Guthrie, 1992). The public has sought 
accountability of the campus judicial process through the news 
media (Red and Black Publishing Co, v. Board of Regents, 1994) while 
the government has declared those records not open to inspection, 
and the Justice Department was directed to compile data on "the 
adequacy of policies and practices of educational institutions in 
addressing campus sexual assaults and protecting victims" (P.L. 
103-322 §40506). 

Each of the situations described represents a manifestation of the 
economic, political, demographic and technological changes occurring 
in higher education and each has had an effect on the administration 
of campus judicial affairs. This connection between the environment 
of higher education and campus judicial affairs thus provides a basis 
for predicting what the future holds. 


FUTURE ISSUES FACING STUDENT JUDICIAL AFFAIRS 

The complexity of the problems that will face judicial affairs on 
campus will demand that the judicial affairs administrator become 
a professional specialization within student affairs. The issues this in¬ 
dividual will encounter will simply be too complex and too intense 
for a generalist to undertake. The consequences of errors in judicial 
affairs are also too great to assign the task to anyone but a well trained, 
knowledgeable professional. 

The problems of hate speech and behavior will not soon disap¬ 
pear. Tensions between the current majority and the increasingly large 
minority population in higher education will continue to be explosive. 
Judicial affairs administrators will need to be skilled mediators and 
understand how to effectively respond to hate speech and behavior 
in ways that defuse it and expose it to the light of truth. 

Consumerism will continue to be a major issue for judicial ad¬ 
ministrators to deal with, but in addition to the current concern of 
getting what they paid for in the classroom, students will be looking 
to judicial affairs to ensure a safe, hospitable environment in which 
to learn. Judicial administrators will need to become skilled investig¬ 
ators who can access, interpret, and apply confusing regulations and 
conflicting judicial opinions (Department of Education, 1996; and Da¬ 
vis v. Monroe County Board of Education, 1996; contrast with Rowinsky 
v. Bryan Independent School District, 1996). 
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The disciplinary process will become more "federalized" as the 
government's mandates continue to proliferate. The distinction between 
public and private institutions will become blurred as private insti¬ 
tutions are required to include in their codes of conduct federally man¬ 
dated offenses, adjudicate those offenses in federally mandated ways 
and impose sanctions in accord with what the government believes i 
to be appropriate. 

Judicial affairs administrators will be faced with an array of new J 
dilemmas caused by the increased accessibility to computers. Almost 
every student will have a web page causing concerns over whether 
the information displayed is covered by the First Amendment and how 
time, place, and manner restrictions apply. Information available on I 
the web will raise new questions about copyright violations, trade- , 
mark infringement, and academic honesty (Brady, 1996). J 

Being faced with a weak economy and an emphasis on student 
learning and assessment may cause faculty to concentrate more on j 
teaching and grant writing. This possibility along with the problem 
of plagiarism enhanced by the Internet will result in more and more J 
institutions turning over responsibility for resolving academic integ- j 
rity cases to campus judicial affairs administrators where it is now 
handled by academic administrators or faculty. 1 

Finally, the changes in the economy, politics, demographics and j 
technology affect others just as they do higher education. I believe that i 
local governments, also suffering horn a weak economy, political pres¬ 
sure and changing demographics will defer to the campus judicial pro- ) 
cess rather than prosecuting students who commit criminal acts on j 
campus. This will cause campus judicial administrators to be caught * 
in the middle between local government and the news media and lobby ] 
groups pushing to open campus hearings. j 

THE FUTURE STUDENT JUDICIAL ADMINISTRATOR j 

Dealing with problems as complex as those outlined above will ' 
call for individuals with a secure professional identity. Most of us have j 
studied Freud, Erikson, and more recently Chickering and find that . 
each of them has included the core construct of identity in their theory > 
of development. Identity is central because we each need to have some ] 
sense of who we are in order to progress through our lives meeting . 
the millions of daily challenges, decisions, and situations that confront J 
us—and do so in some purposeful way. Without a good sense of who ] 
we are—as Chickering would say, knowledge of our competencies, . 
an awareness of our emotions, our social, historical and cultural con- J 
text and our interdependence with others—we cannot live a very pur- j 
poseful life (Chickering, 1993). ^ 
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Reflecting on a professional identity for judicial affairs admini¬ 
strators requires that several questions be asked. What competencies 
must judicial affairs administrators possess? What does it mean pro¬ 
fessionally to manage emotions? What is the social, historical and cul¬ 
tural context in which judicial affairs is practiced? 

Ed Stoner in his excellent article, "Harnessing the 'Spirit of Insub¬ 
ordination' A Model Student Disciplinary Code," (1990) took his title 
from a quotation of Thomas Jefferson. In a letter to Thomas Cooper, 
the second president of what is now the University of South Carolina, 
Mr. Jefferson said: 

The article of discipline is the most difficult in American Education. 
Premature ideas of independence, too little repressed by parents, 
beget a spirit of insubordination, which is the great obstacle to science 
with us and a principle cause of its decay since the revolution. I look 
to it with dismay in our institution as a breaker ahead, which I am 
far from confident we shall be able to weather. 

Of course, what Mr. Jefferson means by "science" is rationality. 

This statement of Mr. Jefferson is important in understanding the 
historical context of the judicial affairs profession, but it becomes even 
more significant when it is analyzed. Scholars say that whenever Jef¬ 
ferson was unsure of how a problem or issue should be resolved^he 
would describe it using nautical metaphors such as "a ship without 
a rudder" or "tossed at sea." Notice here that in reference to disci¬ 
pline Mr. Jefferson uses the metaphor of "a breaker ahead, which I 
am far from confident we shall be able to weather." A nautical reference. 

He used this nautical description of the "spirit of insubordination" 
to describe disciplinary problems in the year 1822. This provides some 
insight into the historical context of judicial affairs. Discipline has been 
a major issue for administrators for more than 170 years-longer than 
most academic disciplines taught in our colleges and universities to¬ 
day. Furthermore, it challenged one of the brightest men the country 
has known. 

But the social context of judicial affairs is not, as some on campus 
s would tell you, "just discipline." Mr. Jefferson recognized that there 
was a basis for this "spirit of insubordination" without the benefit 
• of Freud, Erikson, Chickering and others. He saw the connection be- 
. tween this "spirit of insubordination" and the "premature ideas of 
independence, too little repressed by parents." Most would agree that 
discipline problems today have a similar foundation—both premature 
ideas of independence and too little repressed by parents. It can be 
added that Ernest Boyer in his book. Campus Life (1990) said that stu- 
j dents .. bring a determined independence to campus." Not much 
changes! 
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Another aspect of the professional identity of judicial affairs is 
what Chickering (1993) calls managing emotions. This vector includes 1 
an awareness of emotions, appropriately channeling them and balanc- j 
ing control and expression. What this means professionally for judi- 
cial affairs is that we recognize the tendency for the purpose of discipline J 
to become simply a means to uphold the norms of the community j 
by punishment, but then channeling that tendency in a way that helps 
students to grow too; as Pavela (1985) has said, students need to "be- J 
hold themselves," thereby creating an appropriate balance between j 
punishment and education, and ideas of independence and interde- _ 
pendence. 1 

But the professional identity of judicial affairs is more than under- j 
standing the context and managing emotions—it is knowledge of the 
competencies that must be possessed and acquiring them. The know- J 
ledge and competencies a judicial affairs administrator must possess ] 
are as demanding as any scholarly discipline. Judicial affairs admin- 
istrators are expected to be well versed in constitutional law, includ- J 
ing the rights guaranteed by the 1st, 4th, and 14th Amendments. They j 
must know federal and state laws and regulations. Mediation and other 
alternative dispute resolution techniques constitute another competency J 
they must have while computer skills are also a necessity. Because j 
judicial affairs administrators work with students, they must be aware 
of developmental theories, cultural differences, and environmental/ J 
personal interaction theories. ] 

If this knowledge base were not enough they must also possess i 
at least some rudimentary public relations skills. Judicial affairs ad¬ 
ministrators will deal with parents more often in the future as well J 
as nontraditional students who have a high degree of consumer men- , 
tality. The press and other media will also need to be reckoned with 
as will victim advocacy groups. Judicial affairs administrators need j 
to understand governance systems and organizational and political , 
structures as they attempt to build bridges with the faculty in resolv¬ 
ing matters of academic integrity, with the campus police and local ] 
agencies in deciding on jurisdictional matters, and with coaches and 
A.D/s in dealing with student-athletes. \ 

The skills and competencies outlined above are necessary not only ] 
to be able to perform the day-to-day tasks of administering campus i 
judicial affairs, but also to develop a sound philosophical basis upon 
which policies, practices and procedures may be grounded. Without J 
such grounding administrators will find themselves acting inconsist- i 
ently and creating mistrust and anxiety within both the student body 
and the administration. J 

Thus, understanding the historical and social context within which ] 
judicial affairs operates, having an awareness of emotions and know- ^ 

264 The Administration of Campus Discipline ... j 



ledge of the skills and competencies necessary to carry out the daily 
tasks and developing a philosophy to guide practice can all aid in de¬ 
fining a professional identity for judicial affairs, an identity which will 
be necessary if judicial affairs administrators are to deal effectively 
with the complex problems that will arise in the future. However, iden¬ 
tity is only a necessary precursor to purpose. What is the purpose of 
judicial affairs on campus? Is it just discipline—a reactive stance in 
keeping students under control? Or is it proactive, existing in an inter¬ 
dependent way with other campus units in ways that help build com¬ 
munity? Chickering (1993) has suggested that we need to develop 
purpose and that this involves finding what energizes us and the abil¬ 
ity to unify different goals within the scope of a meaningful purpose. 


THE FUTURE OF STUDENT JUDICIAL AFFAIRS 

What then can be the meaningful purpose of professional judicial 
affairs administrators as they face the complexity of the future. Erik 
Erikson (1968) has suggested that once you have established identity, 
you must resolve the polarity of "Generativity v. Stagnation/' In other 
words, you become generative and give to others or you stagnate and 
become self-absorbed. 

I suggest that generativity can become the meaningful purpose 
for one's professional life in judicial affairs. The question now becomes 
generative in what way. I propose that higher education desperately 
needs to develop a sense of community and that professional judicial 
administrators can contribute greatly to the building of that community. 

How can judicial affairs administrators help to develop a purpose¬ 
ful community—a place where everyone works together to enhance 
teaching and learning? As judicial administrators you have the op¬ 
portunity to turn misconduct into a "teachable moment" in which stu¬ 
dents can learn more than responsibility—you can help them learn 
how to become, in Don Schon's (1983) terms, reflective learners. 

Your contribution to Boyer's second principle—an open commun¬ 
ity where freedom of expression is uncompromisingly protected and 
civility is powerfully affirmed—seems almost unnecessary to discuss 
except to point out as the former president of the University of Cal¬ 
ifornia reminded, "The University is not engaged in making ideas safe 
for students. It is engaged in making students safe for ideas" (cited 
in Boyer, 1990, p. 22). We must counter incivility with civility and in¬ 
tolerant speech with more speech. 

Judicial affairs administrators probably more than anyone else 
on campus, are central to the task of building what Boyer calls a just 
community and a disciplined community. Programs must be designed 
that are proactive attempts to combat campus racism and sexism with 
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the idea of creating a community where each individual is respected, 
but individuals also accept their obligations to the community. j 

Building a caring community where the well-being of each mem- i 
ber is sensitively supported and where service to others is encouraged 
is Boyer's fifth principle. In discussing this idea, Boyer tells us that j 
"in a caring community students should make a connection between i 
what they learn and how they live" (p. 54). Judicial administrators 
are in a position to help students make that connection, but it takes ] 
purposeful effort on their part to do this. Too often we attend to the j 
legal to the exclusion of the learning. 

Finally, Boyer has suggested that a college community is a celeb- ] 
rative community in which the heritage of the institution is remem- i 
bered and where rituals affirming tradition and change are widely 
shared. Certainly judicial affairs administrators have a role here also. J 
Beyond the individual institutional traditions, they can, through aca- i 
demic integrity programming and consciousness raising, help to main- 1 
tain the historical traditions of academic excellence, scholarship and ] 
integrity. j 

The future for student judicial affairs is inexorably tied to the fu¬ 
ture of the university. Both will face complex problems created by the J 
streams of change in the economy, demography, politics and technol- j 
ogy. Judicial affairs administrators must, if they are to meet these chal¬ 
lenges, develop their own professional identity as a means of achieving J 
community on campus. The future demands that judicial affairs ad- j 
ministration can no longer be just discipline. 
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Case Studies 


Editor's Note: Special thanks to Dennis Gregory for editing the case 
studies. These case studies and the accompanying commentary are 
designed for discussion and analysis among colleagues. They are not 
intended to be comprehensive descriptions or models that fit the unique¬ 
ness of every institution of higher education. Legal advice should be 
sought from institutional counsel when addressing specific situations 
on your campus. 

Case Study I. THE BASKETBALL STAR AND FERPA 

Mr. Joseph Thomas is the center on the University of South East¬ 
ern Tennessee basketball team. The 7'2" Thomas is a senior and is half 
way through the basketball season with a chance to set virtually every 
record in the history of USET basketball. He has the most points scored 
in a game, and has six triple doubles (double figures in points, rebounds 
and assists) so far for the season. There is talk of his selection as a 
first team All-American and he will certainly be drafted during the 
first round of the post-season NBA draft. 

One Sunday evening, February 18, at 3:00 a.m. campus police stop 
Mr. Thomas' car as it sped away from the athletic complex. Upon stop¬ 
ping the car and asking Thomas to exit the vehicle the police officers 
detect an odor of alcoholic beverage about him. They give him a field 
sobriety test that he passes, although he admits to having consumed 
two beers earlier in the evening. Mr. Thomas has turned 21 several 
weeks before. While shining a flashlight in the back seat. Officer Jones 
notices what appears to be a semi-automatic pistol lying on the seat. 
The gun is seized and Mr. Thomas says that the gun is not his, but 
his brother's. Reportedly the brother has had Mr. Thomas' car over 
the weekend while Mr. Thomas was playing in a basketball game away 
from home. The officers know that Mr, Thomas was away and that 
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the car, which is distinctive in appearance, has been seen driving on 
campus this weekend. 

The officers choose not to arrest Mr. Thomas, but indicate that ] 
they will file an "incident report" with the judicial affairs office and 
they will log the incident in the campus police log. They indicate that 
the gun will be confiscated and that Mr. Thomas' brother may pick j 
it up if he brings the registration to the police station. They indicate , 
that they will file charges against Mr. Thomas for felony possession j 
of a firearm on the grounds of an educational institution if his brother 
does not bring the permit. Monday morning Mr. Thomas' brother does 
bring in the permit and admits to inadvertently leaving the gun in 
the car. The gun is released to him. j 

Later that day, a reporter from the campus newspaper comes to , 
the police department to scan the "police log." He notes the incident ' 
with Mr. Thomas. The reporter goes to the police chief and asks for 
a copy of the "incident report" written by the officers. He also goes , 
to the Judicial Office and asks for a copy of the same "incident re- J 
port." Finally, he goes to the basketball coach and asks for a comment j 
on the situation with Mr. Thomas. Coach Norton says, "Yes, we under- 
stand that Mr. Thomas will be charged with student conduct viola- 1 
tions and may be charged with criminal violations as well. I have 
suspended him from the team pending the results of these charges." 
The reporter writes his article and it is published on Tuesday. On Wed- J 
nesday, the reporter receives a letter from the judicial officer indicat- j 
ing that he has violated the "Buckley Amendment" and is, thus subject 
to a lawsuit under section 1983 of the U.S. Code. J 

What problems exist in this situation? J 

Can the "incident report" be released? If so, by whom? 

Did the reporter violate FERPA? Did anyone? \ 

Does Mr. Thomas' status as a "public figure" change the matter? 

Commentary 1 

The Family Educational Rights and Privacy Act was passed by j 
Congress in 1974 primarily as a way to assure that parents could get 
access to the educational records of their children. Since that time it I 
has been used within the higher education setting to assure the pri- j 
vacy of records of college students. In the present case, the privacy 
of the student judicial records of a student is at question. J 

As a result of several court decisions, the increase in campus crime j 
and the Student Right to Know and Campus Security Act of 1990, the . 
records of campus police have been excluded from those records de- J 
fined as "educational records" by FERPA. Thus, they have become j 
public and are eligible for release without the permission of the in- 
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volved student. Legislation currently before Congress (the Accuracy 
in Campus Crime Reporting Act) would require that all actions by 
campus police be logged and available for review within 24 hours. 
This act would also open campus student conduct hearings and re¬ 
cords in cases that related to an alleged crime. 

Since this case involves requests for access to both the incident 
report written by police and the copy of that report which has been 
sent to the Judicial Office, there may appear to be some conflict. How¬ 
ever, The Family Compliance Office of the U.S. Department of Edu¬ 
cation has indicated that the copy of the report housed in the Campus 
Police Department is not an "education record" and can be released. 
The copy of the same report housed in the Judicial Office is an "ed¬ 
ucation record" and may not be released without the permission of 
the student. Since the initial report was written for a "law enforce¬ 
ment purpose" it is not protected. 

The campus newspaper has not violated FERPA. This is true for 
several reasons. First of all, only institutional officials can violate the 
act. Unless the newspaper is deemed to be acting as an "agent" of 
the university, it cannot be deemed to be in violation. Secondly, if the 
newspaper quotes the statement from Coach Norton, they are not deal¬ 
ing with anything other than public documents and public statements, 
each of which would be protected by the First Amendment. 

If anyone has violated FERPA it is Coach Norton. As the basket¬ 
ball coach he may have a "legitimate educational interest" in know¬ 
ing about the incident and the fact that campus charges are pending. 
He does not, however, have the right to release educational records 
to the media without permission from the student. If he has received 
, such permission from Mr. Thomas, then he is free from violation and 
this goes even further to protect the report released by the newspaper. 

Section 1983 has been used by plaintiffs in several cases in which 
they believe that institutions improperly released, or refused to release 
when requested, information in student records. Federal judges in sev¬ 
eral states have granted rights to private action under this section de¬ 
spite the fact that FERPA itself states no private right to action. A 
number of other judges, however, have relied on the law itself and 
/have refused access to the courts through this section. In any case, 
it does not appear that the campus newspaper would be liable under 
this section since it is not a state entity. If the newspaper released false 
information it could possibly be liable under other statutes (i.e. libel), 
^however, Mr. Thomas' status as a public figure may protect them un¬ 
less it was determined that such action was done with malice. 

7 —The case study and commentary were written by Dennis Gregory, 
i Assistant Vice President for Student Development and Student 

Life at Francis Marion University. 
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Case Study ll DISTURBANCE AT BASKETBALL GAME 

Collum University (CU) is a public, four-year institution that is J 
located near a mid-size Midwestern metropolis. The student body's ] 
racial balance is roughly 50% white and 50% black, providing the uni- 
versity with a very diverse campus environment. CU is extremely pop- J 
ular for its success in NCAA Division I basketball as they have ] 
consistently stayed in the top 10 of the national polls. The distinct fea- 
ture of the basketball team is that the 13 players, 4 coaches, and 2 man- J 
agers are black. Presently ranked #2 in the country, a critical game ] 
versus Jefferson University, ranked #5, is coming up. 

In the last few weeks, despite the team's success, an increasing 5 
number of articles have appeared in the school newspaper about the ] 
ethnicity of the team. As a result of these articles, there have been small 
rallies on the campus protesting the basketball team. Although there 
have been minor racial incidents in the school's past, the number of J 
these incidents have declined each year. , 

A game between CU and another top 10 team is to be played and 
is also scheduled to be on national television. Organizations including ) 
the Pro-white Activists, Nation of white Brothers, and the Anti-black j 
Pilgrims have made public protest on the campus. Representatives J 
from these groups have also purchased 300 tickets to the game and ) 
rumors are floating around that some sort of protest is being planned , 
to take place inside the game site but no one is sure what it is. 

The university has a policy allowing signs in the arena as long J 
as they are not on sticks or other objects that can be used dangerously, i 
They also have a policy that prohibits the actions of any persons that 
will impede the progress of the event. A fan can be removed if their J 
action is deemed dangerous to other fans or participants in the events. , 
The regulation specifically states that actions such as throwing objects, 
fighting, or obstructing views of other fans are forbidden. ) 

As the start of the game approaches, the group of pro-white ad- ] 
vocates show up with a much larger crowd than earlier anticipated. 
Over 500 people are present and many are wearing traditional racist J 
gear, including white hoods and sheets, rebel flags, anti-black T-shirts j 
and other apparel. Several also hold cardboard signs that are racist- 
oriented, with messages such as "We Need Whites not Darkies," "Take J 
the Niggers off our Teams," and "Stop Taking over our sports Black i 
Jellybeans." As they enter the stands, many black fans notice them 
and are visibly upset at their presence. J 

The game starts and the racist group begins yelling racial epithets j 
at the Collum players and coaches. They are not physically accosting . 
anyone, throwing objects, nor obstructing the view of other fans, thus J 
they are not breaking the university regulations. However, it is clear J 
other fans and the players are disturbed by their actions. j 
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As half-time arrives and the players and coaches from Collum 
head to the locker room, the group increases the volume of their shout¬ 
ing and yelling as they get closer. As a result, several players head 
for the stands to confront the group but are restrained by security per¬ 
sonnel before they get there. Half time is 20 minutes long and the shout¬ 
ing of racial epithets continues at a higher volume. 

The president summons the vice president for student affairs along 
with the athletic director, the chief of campus security, and the build¬ 
ing supervisor to meet in an emergency conference. In the conference, 
the president states that he wants these people removed from the game 
because they are embarrassing the university on national TV, and wants 
disciplinary action taken against any students involved. 

Does the university have the right to remove the group of people from 
the game? r J 

Can disciplinary action he taken against students who participated 
in the protest? 

Commentary 

The first amendment of the Constitution was implemented to pro¬ 
tect free speech of individuals in America. Over time, the 

limitation on the restriction of hate speech has prevailed in the courts. 
In Doe v. University of Michigan (1989), the court ruled that certain speech 
cannot be prohibited because the university disagrees with the ideas 
being conveyed or because individuals find speech to be offensive. 
In a similar decision, the court ruled in UWM v. Board of Regents of 
the University of Wisconsin (1991) "that freedom of speech is almost 
absolute in our land." The court stated that it was not likely that all 
discriminatory remarks are intended to be violent and disruptive. Thus, 
the appropriate position in this case would be that the racist group 
has a right to remain in the arena and continue their actions even though 
others may not like it. Their actions are not intended to cause a violent 
or disruptive environment, although others may disagree and be of¬ 
fended. 

The signs that group members are holding is similar to signs that 
have various Bible verses written on them being held by fans. Although, 
many people are against the messages on the signs, the First Amend¬ 
ment protects the freedom of these people. It appears that it would 
be illegal to force these people to stop their actions because of their 
personal beliefs in opposition to the messages. 

An issue the university should consider in the decision-making 
is the forum in which the individuals are located. A point that could 
be argued by the university is that they can control speech in a limited 
forum, based on time, place and manner restrictions. Attempts to reg¬ 
ulate speech in a limited forum are very difficult, to prove in a court 
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of law. Clear and present danger must exist before the university can | 

attempt to control freedom of speech. In this situation, the group is J 

not presenting an environment in which danger is present, they are j 

simply voicing their opinion. Referring to the Michigan decision, the 
only danger that would be present is the potential reaction from those j 

opposed to the protected speech. In this case, it appears that this is j 

not a valid reason for termination of the activity. 

Also, the concepts of public, limited, and private forums are re- J 
lated to organized protests and demonstrations. In a legal sense, the ] 
group's actions are not a "public protest or demonstration." They are 
no different than others who are yelling insults at the referees and ! 
the opposing team. In this situation, embarrassment on national TV ] 
is not a valid reason in the eyes of the court for limitations on First 
Amendment freedoms. The First Amendment is the central force be- 1 
hind the establishment of the United States. ] 

Removal of individuals in the group would constitute a violation , 
of their freedom of speech protection as long as they did not commit 
violent or threatening acts. The possibility and likelihood of some or ] 
all of the individuals suing the university is very strong and their case , 
in court would also be strong. Having not violated any of the con¬ 
ditions stated in university facility regulations, the university has no ] 
basis for removing them. If the decision is made to remove them, the , 
university may be liable for First Amendment violation and the dam¬ 
ages to the institution may be great. Losing a publicized case such ] 
as this would cause financial as well as reputation damage. On the . 
other hand, the university may be willing to accept these risks in or¬ 
der to establish a public policy statement. J 

—This case study and commentary were written by Rudy Cullom, j 
a graduate student in student affairs administration at Texas A&M 
University. 1 

Case Study III. STUDENT CHRISTIAN FELLOWSHIP 

AND THE TRAVELING EVANGELIST j 

Student Christian Fellowship (SCF), a recognized student organ- J 
ization at Eastern State University, has invited an evangelist to cam- , 
pus to speak about the word of God. SCF requests outdoor space in 
front of the student union from university scheduling, for the evan- j 
gelist to preach to students and faculty. SCF wants to use this space , 
because of the student and faculty pedestrian traffic that passes through J 
this area on the way to the bookstore, food court and services located 
in the Student Union. Student organizations regularly use this space 
for their activities. SCF is granted a permit to use space in front of 

the Student Union on the day and at the time (11 a.m. to 2 p.m.) re- ] 

quested. 
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On the day of the event, Joe Preacher arrives at the site and be¬ 
gins "sharing the word of God." Students stop to listen as they pass 
by on their way to class or the Student Union. About 100 students 
and faculty gather to listen to the evangelist during the noon hour. 
Joe Preacher, in the course of his preaching, makes some comments 
about non-Christians. A student in the crowd asks Joe Preacher why 
he does not recognize non-Christian religions. Joe Preacher asks the 
student if she is Jewish. She responds that she is Jewish. Then, Joe 
Preacher tells the student that because she is Jewish, she is going to 
"burn in Hell." Joe Preacher asks if there are other Jewish students 
in the audience. Some persons in the audience reply yes. Joe Preacher, 
then says that Hitler did not go far enough. Angered students and 
faculty leave the area while others remain and continue to listen to 
Joe Preacher. 

Within a few minutes the dean of students receives a call from 
an angry faculty member who wants to know what is going to be done 
to stop this antisemitic preacher. One of her students had just come 
into her office in tears after being verbally harassed by Joe Preacher. 
Students and faculty who witnessed the encounter between Joe Preacher 
and the Jewish students also call to complain. 

As dean of students how do you respond to the complaints about Joe 
Preacher? 

What are the free speech issues involved in responding to the 
complaints? 

Does the location of the activity have any bearing on the content? 

What responsibility did the sponsoring organization have for the 
speaker's comments? 

If the sponsoring organization had responsibility , what action should 
be taken against the organization? 

Commentary 

In responding to complaints from faculty, students and other ad¬ 
ministrators, it is important to clarify that by permitting a person to 
speak does not mean that the university endorses what is being said. 
It appears that the area in front of the student union is a public area 
used by student organizations to host various events, likely including 
speakers. Such areas typically permit students, faculty, student organ¬ 
izations and, perhaps, the general public to reserve the space in order 
to espouse their views on virtually any topic unless the expression 
"materially and substantially interferes with the normal operations 
of the university or invades the rights of others." 

* In a non-public forum such as a classroom or a residence hall, 
the universities have greater latitude in regulating the content of the 
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speaker. The students in the classroom or the residence hall (non-public 
forum) are "captive audiences" who do not deserve such treatment. 
(See Chapter VI for discussion of the type of forums) While members j 
of the university community may be offended by the evangelist's com¬ 
ments, the university cannot prohibit the expression of ideas because 
of a disagreement with or dislike for its content. The university can, 
however, establish reasonable time, place and manner regulations. It 
appears that Eastern State University requires individuals and groups 
to reserve the space, limits the number of days, and limits the amount 
of time each day to use this space. It would also be reasonable to limit 
use of amplification equipment as well as the size of any displays. 

The rights of the students who were personally offended by the 
evangelist's statements to them were not violated. That is, the students 
were not forced to listen to the message and had an opportunity to I 
express their opinions, even if counter to the evangelist's message. 
Further, the students could have avoided the area or, if it was nec¬ 
essary to go to the Student Union at that time, they could have ent- j 
ered the building through other entrances. 

While the Student Christian Fellowship is not responsible for the ; 
comments of the speaker, it is important that it understands the con¬ 
cerns from students and faculty about the evangelist. The dean of stu- j 
dents might arrange for a meeting between the leadership of Student ' 
Christian Fellowship and the offended students. The purpose of the J 
meeting would be to permit the offended students to express their j 
feelings and for the Student Christian Fellowship leadership to express ' 
the intent of inviting the evangelist. J 

Every institution should have a policy on freedom of expression j 
activities. The policy might begin with a philosophical statement re¬ 
garding protection of the rights of freedom of speech, expression, pe¬ 
tition and peaceful assembly while maintaining the university's right J 
to regulate reasonable time, place and manner restrictions concerning 
acts of expression and dissent. Other components of the policy might 
include registration and use of free speech areas (if designated on the ] 
campus) and other campus facilities and guidelines for expression. 

—This case study and commentary were written by Brent Paterson , 
Director of Student Life , Texas A&M University. J 

Case Study IV. SPOOF ON THE REGENTS j 

The Society for Improvisational Theater (SIT) is a registered stu- J 
dent organization at Southwest Alabama State University (SWASU). ] 
They regularly perform at the coffeehouse in the student center. Dur- ' 
ing one of their performances they perform a parody about the board J 
of regents. The parody makes fun of one regent's African-American j 
heritage and implies that another regent is a homosexual. j 
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The chair of the board of regents contacts the president at South¬ 
west Alabama State and demands that SIT be disbanded and that the 
students involved in the parody be punished. The president contacts 
the dean of students and demands that she suspend the group im¬ 
mediately. The suspension also means that the group will not be per¬ 
mitted to host a booth during the all-campus fair the following week. 

The student members of SIT are outraged. They call the student 
newspaper and the local media complaining that the university has 
violated their rights as students. A reporter from the student news¬ 
paper contacts the dean of students to get her side of the story. The 
dean tells the campus reporter that the student organization violated 
university regulations and was suspended. She also told the reporter 
that Carlos, Harold, and Victor (members of the group who did the 
skit) will also face disciplinary action. 

Has the group broken any campus rule? 

By punishing the group did the dean violate its right to free speech? 
Has the group been provided due process? 

Commentary 

The most likely charge against the student organization and the 
students would be slander, a form of defamation. Defamation is de¬ 
fined as oral (slander) or written (libel) expression that tends to injure 
a person's reputation. In order for a statement to be slanderous, a per¬ 
son must make a false statement about a third person to another 
person(s) that ridicules or disgraces the third person. The false state¬ 
ment must also injure the third person's reputation. However, the Re¬ 
gents are considered "public figures." Statements referring to public 
figures would need to have been made with intentional malice in or¬ 
der to be considered defamatory. 

Performing groups have wide latitude in the content of their per¬ 
formance under the First Amendment. At a public institution, there 
would be no cause for disciplinary action against the student organ¬ 
ization or the individual students. While the First Amendment does 
not apply to private institutions not engaged in state action, taking 
disciplinary action simply for dislike for the content would seem pro¬ 
blematic, especially when everyone in attendance understood it was 
a spoof on the regents. 

Based on the action of the dean of students, it appears that the 
student organization was not provided with any due process. Fun¬ 
damental due process requires at least that the student organization 
be informed of the charges against it (letter of charges) and be pro¬ 
vided with an opportunity to respond to those charges (hearing). More 
detailed information on hearing procedures can be found in the Model 
Code and in Chapter VII. 
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While the dean might issue an interim suspension to the student 
organization prior to a hearing, such action usually is reserved for sit- j 
uations where there is a continuing danger to persons or property. j 
Even with the interim suspension, a hearing would need to take place J 
as soon as practicable. ) 

—The case study was written by Glenn Maloney, Associate Dean j 
of Students , University of Texas at Austin. The commentary was 
written by Brent Paterson, Director of Student Life, Texas A&M J 
University. ] 

Case Study V. THE FRATERNITY NIGHTMARE j 

This is a case study of a fictional incident that theoretically oc- ] 
curred at a mid-sized urban state university in the south. The univer- . 
sity has a large, strong Greek system with over a hundred-year-long J 
tradition. Both fraternities and sororities own houses that are adjacent ] 
to but not on university property. The vice president for student af- 
fairs is an alumnus of both the university and the Greek system, as J 
are the mayor of the city, the local prosecutor and five of the nine city ] 
council members. The university code of conduct has no code section 
that specifically refers to sexual assault. The section used to adjudi- J 
cate allegations of sexual assault and related issues is, "Removal from ] 
the university or any lesser penalty may result from the following— 
Physical abuse of any person, or other conduct which threatens or en- J 
dangers the health and/or safety of any person whether any such con- j 
duct occurs on or off university property." . 

A female student, Jane, comes to the judicial affairs office and J 
reports that she believes that she has been sexually assaulted and wishes ) 
to press campus charges against the alleged assailant. She reports the 
situation on Wednesday, November 21. The situation is alleged to have J 
occurred on the night of Saturday/Sunday, September 15-16. The al- ] 
legation has not been reported to any police agency nor has Jane sought r 
any medical treatment as a result of the assault. J 

Jane is accompanied by her roommate, Sarah, who has encouraged ] 
her to report the incident, and a male member of the psychology fac- 1 
ulty, Professor Smith, who is the victim's advisor and a close personal 
friend of Jane's parents. Jane's father is a faculty member in the as- ] 
tronomy department at the university. Jane is a junior psychology ma- , 
jor who is 20 years-of-age, lives off campus in an apartment, and pays J 
all of her expenses for school from a job at a local restaurant which ] 
she has held since the age of 16. j 

According to Jane, the incident occurred after she attended a fra- 
ternity party at the ABC fraternity house. She and her roommate went J 
to a party at the invitation of the fraternity president. At the party j 
Jane met Robert, who is a fraternity member and lives in the house, Jane - 
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had brought a pint of 100 proof vodka with her and reportedly drank 
all of the vodka during the party. Jane indicated that she does not re¬ 
member much after the first hour or so of the party. She does remem¬ 
ber waking up at approximately 3:00 a.m. in bed naked and by herself. 
She then remembers waking up again at approximately 8:30 a.m. and 
finding herself still naked in bed in the fraternity house with Robert, 
who is also naked. At that time she awakened Robert and asked him 
what happened. 

Robert reportedly indicated that they had partied until about 1:00 
a.m. after which they had come up to his room. According to Robert, 
they talked for approximately an hour during which time Jane had 
become sick once, began to become sexually intimate and then had 
intercourse. Robert reportedly asked if he should use a condom, to 
which Jane answered yes. After intercourse Robert reportedly left the 
room for some time to check on a fraternity brother who was sick and 
then returned to the room and fell asleep. 

After the morning discussion Jane dresses and left the house. Ro¬ 
bert called her several times over the next two weeks, seeking to ask 
her out on a date. She refused. Jane finally informed her roommate 
of the incident after three weeks and Professor Smith after four weeks. 

As the judicial officer at this university, discuss how you would 
handle the following issues: 

What additional information would he important before proceeding? 
Should campus police be called? If so, why? If not, why not? 

What, if any, federal laws are related to how this case is handled? 

If upon confronting Robert, he indicates that yes, he had intercourse 
with Jane , but that it was completely consensual, and that on oc¬ 
casion during the evening she had initiated sexual contact, would 
that impact how you treated the case? If so, how? 

Is the fraternity in any way implicated in this case? 

Commentary 

Before proceeding it would be important for the judicial officer 
to have the answers to the following questions. Has Jane discussed 
the sexual assault with her father? Does the university judicial officer 
have Jane's permission to speak with her father about her complaint 
if he contacts? What does Jane wish to see as the outcome of this pro¬ 
cess? Does Jane know of any other person with whom the judicial off¬ 
icer should speak that could provide information that would prove 
useful in the investigation? Does Robert know of any other person 
with whom the judicial officer should speak that could provide infor¬ 
mation that would prove useful in the investigation? Are there neu¬ 
tral individuals with whom the judicial officer can speak who may 
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have observed Robert and Jane at the party on the evening of September 

15 at the ABC fraternity house? The judicial officer should speak with J 
Sarah, without Jane present, about the events of September 15/16 as j 
she recalls them. The content of the conversation during which Jane 
first told Sarah that Robert had sexually assaulted her would also be J 
asked of Sarah. Also, the judicial officer should speak with Professor j 
Smith, without Jane present, about his conversation with Jane during 
which she first told him that Robert had sexually assaulted her. j 

The campus police should be informed that a female student had ] 
reported to the university judicial officer that she had been sexually 
assaulted in a fraternity house off-campus by another student. It is 
assumed in this case that an individual in the campus police depart- ] 
ment has been identified by the institution to collect the data neces- 
sary to comply with the campus security provisions of the Student j 
Right-to-Know and Campus Security Act. Under the provisions of the 
legislation, the judicial officer should inform Jane of her right to re- ' 
port the sexual assault to campus police or the appropriate law enforce- J 
ment agency in the city. J 

The campus security provisions of the Student Right-to-Know and , 
Campus Security Act of 1990 (20 U.S.C. §1092) as amended by the 
Higher Education Amendments of 1992 set up certain guidelines for J 
the development of institutional policies for responding to sexual as- , 
saults which will impact the handling of this case. 

The Family Educational Rights and Privacy Act of 1974 (20 U.S.C. J 
§1232), commonly known as the Buckley Amendment or FERPA, re- i 
lates to this case to the extent that this legislation prevents the release 
of personally identifiable information from a student's education record J 
without his or her consent subject to certain exceptions and limitations. ] 
In this case, FERPA would impact the potential release of information J 
to Jane's father regarding the case and to the public at large. ] 

Under the provisions of the Family Educational Rights and Pri- ] 
vacy Act of 1974, Jane appears to meet the criteria of an independent 
student as defined by the IRS. As such, information from her educa- j 
tion record can not be shared with her father without her permission, j 
FERPA does allow institutions to share information with university 
officials with legitimate educational interests without the student's j 
consent. However, this does not extend to Jane's father in this case, j 
even though he is a member of the faculty. If the judicial officer re¬ 
ceived Jane's permission to share information with her father, I would J 
encourage him to speak with her prior to addressing his questions, j 
It would also be important to bear in mind Robert's rights under FERPA 
as well. J 

There also exists an inconsistent body of rulings which would in- ] 
dicate that Title IX of the Education Amendments of 1972 (20 U.S.C. ' 
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§1681) has bearing on this case. At least one regional office of the De¬ 
partment of Education's Office of Civil Rights has criticized several 
institutions 7 handling of sexual assault cases based upon the Title IX 
prohibition against sexual harassment and the associated institutional 
obligation to respond in a manner deemed appropriate by OCR. 

The fraternity is implicated based on the information at hand be¬ 
cause it allowed a minor to consume alcohol openly within the fra- 
ternity house during a fraternity party, in violation of state law and 
university policy, not to mention the risk management policy of the 
ABC national office. It is clear that Jane was an invited guest of the 
fraternity and by inviting a guest, the fraternity must recognize that 
it accepts certain responsibility for its guests' actions while at the event. 
It would be important to separate to some extent this violation of the 
university's alcohol policy from the alleged sexual assault in dealing 
with the fraternity. It would be helpful to attempt to work with rep¬ 
resentatives of the ABC national office to develop a joint response to 
this violation of university and national policy. 

Given the relevant facts and circumstances of the case, the judi¬ 
cial officer would find that Robert had violated the provision of the 
university code of conduct which prohibits "Physical abuse of any 
person, or other conduct which threatens or endangers the health and/or 
safety of any person, whether any such conduct occurs on- or off- 
campus." Based upon the information presented in the case study, 
it seems unlikely that it would be determined that Robert "sexually 
assaulted" Jane as defined by state law. However, it would seem that 
he had engaged in behavior that threatened her health and safety. This 
decision would likely be subject to significant criticism on campus and 
in the media, but this decision seems to be the appropriate one given 
the information available. 

Because it had not determined that Robert "sexually assaulted" 
Jane, as this term is commonly defined, he would not be separated 
from the university. However, a set of sanctions that would be ed¬ 
ucational for him should be developed for him. These sanctions could 
include: 

1. University probation for the remainder of Robert's university career; 

2. A prohibition against Robert having any contact with Jane and 
Robert's fraternity brothers or friends contacting Jane, on his behalf. 
Failure to comply with this sanction would be interpreted as a vio¬ 
lation of his university probation. 

3. A requirement that Robert complete community service with an 
agreed upon community service provider. He would also be required 
to complete a reflective exercise on his community service that serves 
as a form of confirmation of the completion of the sanction and en¬ 
courages the practice of reflective judgment. 
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4. A requirement that Robert meet with a staff member in the Office 
of Alcohol and Other Drug Education to discuss his use of alcohol 
and to follow the staff members recommendations for additional j 
action, if necessary, j 

Disciplinary action should not be taken against Jane. Reasonable 
people would interpret the university taking disciplinary action against J 
a student in Jane's situation as "victim blaming." Furthermore, such 1 
action would have the potential effect of discouraging other victims 
of sexual assault from reporting the incident to the appropriate uni- J 
versity official. In this case the university's goal of education can bet- i 
ter be achieved by other means. Furthermore, campus judicial systems 
tend to be complaint driven. The case study does not indicate that J 
anyone has filed a complaint against Jane regarding her underage con- 
sumption of alcohol. 

—This case was developed by Dennis Gregory for the 1997 ASJA J 
Graduate Student Case Study Competition . The commentary was j 
written by John Wesley Lowery , doctoral fellow at Bowling Green 
State University, winner of the ASJA Graduate Student Case Study J 
Competition . ] 

Case Study VI. JOHN AND KYLE j 

John and Kyle were devoted friends and collaborators. Unfortu- J 
nately, one of their instructors at a public university suspected that j 
their collaboration extended to cheating during a classroom exami¬ 
nation. The course instructor became suspicious of John and Kyle's J 
activities at the outset of the examination, when she observed them j 
sitting next to each other, contrary to her instructions to sit "every 
other seat." The instructor asked Kyle to move, but noticed a few mo- ] 
ments later that he had not done so. It was necessary for her to reit- , 
erate her instructions, and to point out a number of vacant seats. Later, 
during the first portion of the examination, Kyle walked to the front ) 
of the room to ask the instructor a question. She then observed him , 
returning to his original seat next to John. Again, for a third time, she 
insisted that Kyle sit in a different location. ] 

The instructor decided to compare John and Kyle's examination j 
papers after the papers were submitted for grading. She discovered 
that both students' answers to fifty short answer questions were iden- J 
tical, including four wrong answers not commonly answered wrong j 
by the rest of the class. Also, while both John and Kyle had done A 
work on the short answer questions, neither student did very well J 
on the essay portion of the examination, which covered the same ma- > 
terial. Finally, the instructor noted over a dozen erasures on the short 
answer section of Kyle's examination, which Kyle stated had been done ) 
toward the end of the examination period. j 
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Before reporting the matter to her dean, the instructor met pri¬ 
vately and individually with John and Kyle. Both asserted that they 
had not engaged in any form of cheating, and that the similarity of 
their short answer questions reflected the fact that they studied to¬ 
gether. They also observed that their inferior performance on the es¬ 
say portion of the examination was caused by the fact that neither has 
a history of doing well on essay examinations. 

Finally, Kyle offered a number of reasons for his apparent deter¬ 
mination to sit next to John during the examination. He asserted that 
the room was crowded, and vacant seats were not readily apparent. 
Furthermore, when he sat next to John a third time, he did so for "only 
two or three minutes" because he was "disoriented" and "not think¬ 
ing or seeing clearly" due to "the pressure of the examination." His 
numerous erasures, in his view, proved his innocence, since they 
demonstrated that he was uncertain about his answers, and was con¬ 
centrating on his own work. 

The instructor told both students she was not persuaded by their 
responses. She told Kyle in particular that she was disappointed in 
him, since he had told her what she regarded as an obviously false 
and contrived story. She then referred the case for hearing, in accor¬ 
dance with campus policies, 

Both John and Kyle appeared at the hearing, which was held six 
weeks after the instructor referred the charge. Since the instructor was 
on sabbatical at the time, her written statement was submitted into 
evidence. John and Kyle spoke for themselves, since their legal ad¬ 
visor was not allowed to address the hearing panel. The panel found 
both students guilty, by a "clear and convincing" standard of proof, 
although one panel member did vote for acquittal. Also, at the end 
of the hearing, one panelist reminded Kyle that they had been high 
school classmates, and expressed regret at having to meet again un¬ 
der such unfortunate circumstances. 

John and Kyle were outraged! They raised the following issues 
in an appeal to the dean: 

1. The case against them was based solely upon circumstantial evi¬ 
dence. No one had seen them cheating, nor was any crib sheet found. 

2. The instructor's comments to Kyle about what she believed to be a 
contrived story were defamatory, insensitive, and abusive. 

3. Due process standards were violated by: 

a. faculty member's failure to appear at the hearing where she would 

have been subject to cross-examination; 

b. College policies restricting the role of legal counsel; 

c. Absence of a "beyond a reasonable doubt" standard of proof; 
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d. A policy permitting students to be found guilty by anything 

less than an unanimous vote; J 

e. A biased hearing panel member, who had known Kyle several ) 

years before. j 

How should the dean respond? j 

Commentary ] 

This case may provide some insight into the reluctance of many j 
faculty members to report allegations of academic dishonesty. Such 
matters can become bitterly contested and very time consuming. Al- J 
though the first obligation of the campus administration is to insure 1 
that the accused students are treated fairly and reasonably, it will also 
be important to create a climate in which faculty members believe that ] 
their efforts are appreciated. j 

Faculty members should not expect to "win" every case; not should 
they take an adverse finding as a personal affront. However, it would J 
be reasonable for faculty members to expect that honest and diligent j 
efforts to protect academic integrity on campus will be properly rec- 
ognized as a component of their "service" obligation to the institution. J 

Circumstantial evidence that has probative value may be relied J 
upon, even in a criminal case. For example, a hearing panel may prop- , 
erly draw inferences from the totality of evidence in order to conclude J 
that "chance alone" would be "an extremely unlikely explanation" ] 
for suspicious patterns of answers on an examination (McDonald v. 
Board of Trustees, 1974, pp. 102,104). It is true that care should be taken J 
in relying exclusively upon statistical evidence. In the present instance, ] 
however, there are many other forms of evidence as well: 

1. Virtually identical multiple choice answers, resulting in superior 

scores; J 

2. Contrasted with inferior responses to essays covering the same aca- ] 

demic material; i 

3. Consistent and eventually successful efforts to sit in adjoining seats; 

4. Such efforts being specifically prohibited by the instructor, requir- 1 

ing her repeated personal intervention; J 

5. Over a dozen answer sheet erasures by Kyle, which he admits were j 

accomplished sometime after he sat next to John during the exam¬ 
ination. J 

Taken separately, each of these factors might be insufficient proof ] 
of academic dishonesty. In the aggregate, however, they are more than 
adequate to support the finding of the hearing panel, especially when J 
one considers reasonable assessments of credibility, and Kyle's implaus- j 
ible justifications for his repeated efforts to sit next to John. 
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In reaching this conclusion, one might rely upon the aphorism, 
"when offered a number of different theories, start with the simplest." 
The facts outlined above are most simply and logically explained by 
a theory which would encompass a finding of academic fraud. By con¬ 
trast, John and Kyle offer a somewhat baroque defense, based upon 
coincidence, improbable difference in performance upon the same ex¬ 
amination, and Kyle's stress-induced visual impairment (which, re¬ 
markably, did not affect his performance on the multiple choice portion 
of the examination). 

Essentially, it is reasonable to conclude that both students, hav¬ 
ing reportedly studied together beforehand, also found it necessary 
to collaborate during the examination. Kyle was almost certainly de¬ 
termined to sit near John in order to give or receive unauthorized as¬ 
sistance, Such assistance may have been prepared in advance, reduced 
in writing, designed to be shared, and initially held by John. This sug¬ 
gestion must remain a hypothesis, however, since the precise nature 
of the collaboration probably cannot be established with certainty. It 
is simply not possible to know "the intentions and thoughts" of in¬ 
dividuals in these situations, "but such unattainable evidence is not 
required" (Nash v. Auburn University, 1985, p. 959). 

The hearing panel came to the reluctant conclusion that John and 
Kyle were not telling the truth about the nature of their activities dur¬ 
ing the examination. Making a determination of this nature is difficult 
and painful in a collegial setting. Nonetheless, while members of hear¬ 
ing panels must not assume that a student who is accused of academic 
dishonesty is likely to be lying, it will be essential to maintain a ca¬ 
pacity for critical judgement, and to allow an honest and rigorous as¬ 
sessment of the facts to determine the outcome of the case. 

Experienced observers recognized the unpleasant reality that some 
individuals accused of academic dishonesty may seek to rely upon 
contrived and fabricated evidence, both to "prove" their innocence, 
and to discredit the accuser. Indeed, a number of current trends in 
our culture would appear to be exacerbating this problem. 

A related problem which frequently arises in comparable cases 
is the hearing panel's ability to render a decision if some critical ques¬ 
tion depends upon assessment of "one person's word against another." 
Inexplicably, this issue seems to pose a special problem in the aca¬ 
demic community, since faculty and staff members are occasionally 
paralyzed by indecision if a factual dispute cannot be resolved with 
mathematical certainty. Indeed, apparent violations of a wide variety 
of school regulations may go unreported, due to an assumption that 
more than one witness will be necessary. 

It must be emphasized that it is possible to resolve a case even 
if two individuals give contradictory testimony about an issue in dis¬ 
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pute. Members of the hearing panel should listen carefully, ask ques¬ 
tions, consider the logical order and consistency of the testimony, eval¬ 
uate the demeanor of the witnesses, and make a judgment. 

College and university administrators need to understand that 
no judicial process can produce perfect justice. Indeed, even in a crim¬ 
inal case with a "beyond a reasonable doubt" standard of proof, there 
is a small risk that an innocent person may be convicted and punished. 
We reluctantly accept (and subject ourselves) to such a risk, because 
an even higher standard (e.g., proof of guilt "by a moral certainty") 
would make it virtually impossible for the community to protect it¬ 
self. A careful balance between competing interests is necessary, and 
must be based upon a foundation of fundamental standards of fair¬ 
ness. The unavoidable fact is that close and difficult decisions simply 
cannot be avoided, even though we recognize the capacity for human 
error. 

Kyle's argument about "defamatory" comments by the instruc¬ 
tor does not appear to be accurate or relevant. Since Kyle and the in¬ 
structor were speaking privately, the teacher's expression of concern 
about Kyle's "false and contrived story" cannot be defamatory, since 
it was not directed to or overheard by a third party. In any event, Kyle 
needs to be reminded that the scope of the hearing was limited to res¬ 
olution of the allegation of academic dishonesty. The issue of the al¬ 
leged defamation was simply not relevant at the hearing, or on appeal. 

Furthermore, Kyle's concern about the instructor's comments re¬ 
flects extraordinary and unjustified sensitivity. Complaints of this na¬ 
ture must not be allowed to inhibit staff members from speaking can¬ 
didly with students. If the instructor believed Kyle was lying to her, 
it was reasonable to raise the issue privately, and to explain to Kyle 
why such behavior is likely to be self-defeating. Also, it would be ap¬ 
propriate for the instructor to report the underlying facts of the case 
to campus officials responsible for academic integrity and student con¬ 
duct, as provided by institutional regulations. Even if it were subse¬ 
quently determined that some or all of the facts in the instructor's report 
were inaccurate, it is unlikely that the instructor could be found liable 
for defamation, unless the report were reckless, or motivated by malice. 

Engaging students in dialogue and discussion about ethical issues 
can generate complaints that faculty and staff members are "judg¬ 
mental" and "insensitive." What is truly insensitive, however, is the 
aura of benign, undifferentiated benevolence that too many educators 
use to disguise the exercise of authority. The latter practice has be¬ 
come a sophisticated bureaucratic art of survival that often enables 
college and university officials to avoid confrontations and quarrels; 
unfortunately, it also fails to help students define the boundaries by 
which they may shape their character. 
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Most of John and Kyle's due process arguments are unsupported 
by caselaw. The courts are virtually unanimous in holding there is 
no legal right to the full and active participation of an attorney in a 
case involving academic discipline (Nash v. Auburn University, 1985). 
Likewise, neither the "beyond a reasonable doubt" standard of proof, 
not a unanimous verdict have been required by the courts in campus 
disciplinary proceedings. It is true, of course, that John and Kyle are 
entitled to an unbiased hearing panel. However, the simple fact that 
one of the panel members knew Kyle, does not constitute sufficient 
proof of bias. 

It will be necessary for Kyle to establish that the panel member 
was motivated by some sort of animosity toward him. Even a panelist 
with a superficial knowledge of the background of the case need not 
be disqualified, provided that he or she can "judge the case fairly and 
solely on the evidence presented" ( Keene v. Rodgers, 1970, p. 222). How¬ 
ever, hearing panel members who know the accused student, or who 
may be familiar with the facts of the case, should reveal such know¬ 
ledge at the outset of a hearing, rather than at the end. Generally, if 
the accused student objects to the panelist's participation, it would 
be prudent to find a replacement. 

John and Kyle do raise a legitimate and important due process 
argument when they assert that they were unable to question the re¬ 
ferring faculty member at the hearing. It is true that a series of cases 
have held that there is no constitutional right to cross-examination 
in college or university disciplinary proceedings ( Dixon v . Alabama State 
Board of Education, 1961, faksa v. Regents of the University of Michigan, 
Nash v. Auburn University, 1985). Nonetheless, judges recognize the 
value of cross-examination as an "essential and fundamental require¬ 
ment for [a] fair trial" (Pointer v. Texas, 1965, p. 405) and may require 
it if a college disciplinary case "resolved itself into a problem of cred¬ 
ibility" (Winnick v. Manning, 1972, p. 550). 

Application of the "Golden Rule" would be a useful guide in this 
context. If a faculty member or administrator would wish to cross- 
examine a person who had made a serious accusation against them, 
it would seem prudent and reasonable to accord a similar right to stu¬ 
dents. 

In the present case, the inability of John and Kyle to question the 
instructor does not necessarily mean that the findings should be re¬ 
versed, or a new hearing conducted. The dean needs to undertake an 
honest assessment of the potential value of cross-examination before 
making a final decision. For example, if John and Kyle do not deny 
the basic facts set forth in an affidavit by the instructor, cross- 
examination about unrelated issues (e.g., "defamation," or prior grad- 
ing practices) would have "no bearing on the outcome of the hearing" 
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and it would serve "no useful purpose" (Winnick v. Manning, 1972, | 

p. 549). These are difficult decisions for administrators to make; if there J 
is a substantial doubt, it is usually best to resolve it in favor of the j 
student, and to conduct another hearing. The rehearing might be held 
by the original hearing panel, although it would be best to use a new J 

panel, if at all possible. In any event, an important lesson to be learned j 

from this situation is the need to conduct disciplinary proceedings 
promptly, when witnesses are most likely to be available. J 

—This case study and commentary was written by Gary Pavela, Di- ] 
rector of Judicial Programs, University of Maryland-College Park, 

It appeared in Academic Integrity and Student Development: 
Legal Issues and Policy Perspectives by William L, Ktbler, El- ] 
izabeth M. Nuss, Brent G, Paterson, and Gary Pavela. This edited 
case study is reprinted with the permission of College Administra- J 
Hon Publications, Inc. which published the monograph in 1988. j 

Case Study VII . \ 

MISUSE OF UNIVERSITY COMPUTER RESOURCES ] 

As the disciplinary hearing officer at a large state university in , 
California, the security officer at computer and information services 
has recently brought to your attention that a particular student's Web J 
page has been receiving a significant amount of activity. The immense ■, 
amount of "hits" to the site has slowed down the university's server, J 

You view the Web page and discover that the excessive amount J 
of activity is related to controversial material located on the Web page j 
and numerous hot links leading to pornographic sites. You must no- 
tify the student by letter that he is in violation of misusing the com- J 
puter resources and ask the student to immediately remove the link j 
or disciplinary action may be taken. After receiving your letter, the 
student calls your office and asks you to help him understand what J 
he has done wrong. An appointment is set for you to meet with the j 
student later that afternoon. 

The student, Showmee D'Moni, informs you that he really isn't J 
"into all that controversial material" and only placed it there to draw j 
attention to his Web page and encourage "surfers" to visit his spon¬ 
sors. Showmee claims that "the main reason I included the links on J 
my page was because through research I learned that by hosting links, , 
I could receive a monetary kickback from the company." He further 
explained that the more hits he receives to his site, the greater the kick- j 
back from his sponsors, which assists in paying his school bills. 

As a hearing officer, you have never encountered this type of sit¬ 
uation in which a student is benefiting from usage of university com¬ 
puter resources through Internet links. You share with Showmee the J 
following policy: 
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Computing resources are provided by the university to accomplish 
tasks related to the university's mission. Usage of computing resour¬ 
ces for these purposes is "authorized." Computing resources are con¬ 
nected to the campus network for the performance of authorized 
tasks, Accessing or attempting to access resources to perform un¬ 
authorized tasks is not permitted and is "unauthorized usage." The 
following issues are noted in determining authorized use: 

1. Computing resources may not be used for illegal activities. 

2. Computing resources may not be used for commercial activities 

unless specifically authorized. 

You further explain that if the university system becomes "bogged" 
down, an individual can be asked to alter his/her page in order to 
remedy the situation. Showmee acknowledges the inconvenience that 
he has caused and agrees to remove the links and clean up his Web 
page when he leaves. 

The next issue you cover with Showmee is the issue of using uni¬ 
versity computer resources for personal gain. Showmee is a bit more 
defensive on this issue and tells you that in his freshman year, as part 
of a class assignment, he was required to create his own Web page. 
His professor also informed the class that detailed directions for creat¬ 
ing a Web page were located on his own homepage. Showmee stated 
that while he was viewing his professor's homepage, he came across 
an online form to purchase a book that the professor had written. De¬ 
ciding to purchase the book, Showmee completed and submitted the 
form. Showmee now questions you as to what the difference is between 
a professor using a computer for personal gain and a student utilizing 
a hot link to make some extra money. 

Is there a difference between the two situations? If so, what? 

What action, if any, should be taken by the university? 

How can the university remain free from accusations of censorship? 

What can the university do to prevent situations like this from oc¬ 
curring again? 

Commentary 

The only difference between the two situations lies in the fact that 
one situation has caused a drain on the network resources as opposed 
to the other has not. Aside from that, if the professor has not received 
authorization for commercial use, the two situations appear to be the 
same and must be addressed by the university in accordance with the 
computer usage policy. In both situations, computer system resources 
were used for personal gain, directly violating the policy that states: 

Accessing or attempting to access resources to perform unauthorized 
tasks is not permitted and is "unauthorized usage." Computing re¬ 
sources may not be used for commercial activities unless specifically 
authorized. 
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In addressing Showmee D'Moni's situation, the university needs 
to educate the student on electronic resources. Since the student already 
stated that he would remove the material and clean up his Web page, 
the university has the discretion whether or not to implement a formal 
sanction. 

In these two situations, it is important for both parties to note 
that regardless of whether or not a decision is made, the decision to 
sanction one or both of the individuals has nothing to do with the con¬ 
cept of censorship. Rather, the university is simply following their cur¬ 
rent rules regarding computer misuse. Also, the institution needs to 
be thorough in explaining their current rules regarding the policy to 
the professor as well as to the student. This explanation must make 
it clear that the content of the links is not a concern, and has nothing 
to do with censorship or content, but that the behavior violated the 
computer misuse policy! 

—This case study and commentary were written by Jacqui Spevak 
& George Castorena, graduate students in the student affairs ad¬ 
ministration program at Texas A&M University. 

Case Study VIII. 

COMPUTER USE AND MISUSE OF COMPUTERS 

Mr. James Davis is a sophomore computer science major at the 
University of Southeastern North Carolina. He is employed as a stu¬ 
dent worker with the university's computer information services (CIS) 
office. He also runs a small, enterprising but private business that sells 
pirated commercial software to other students on campus that he "bor¬ 
rows" from his office. To duplicate the various software in a quick 
and easy manner, he uses the student worker computer at the CIS of¬ 
fice to produce the copies and then discreetly replaces the software 
back into the case where it is stored. To advertise his software pro¬ 
ducts, Mr. Davis posts his product sheet on his own web page that 
is located on the local university computer server. 

On Wednesday, March 18, Mr. Davis is in his room when he re¬ 
ceives a call inquiring about the purchase of a certain software pro¬ 
gram by a faculty member. Dr. Stan Parker, who works in the accounting 
department. Mr. Davis and Dr. Parker arrange for a meeting the fol¬ 
lowing week to examine the accounting software and strike a deal. 
On Tuesday, March 24, Dr. Parker reviews the software, buys it with 
a check and installs the software on his office computer. Dr. Parker 
is aware that the software that he has just purchased is very expensive 
and only used by the university's business and finance department. 

The following week, Dr. Parker presents his latest findings on his 
current research to his colleagues at the monthly department meeting. 
Everyone is amazed at the dramatic improvements that Dr. Parker 
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has made on his usually "stagnant" research, especially the complex¬ 
ity of his accounting spreadsheets. After the meeting, the department 
head approaches Dr. Parker and inquires about the type of software 
that he has obtained to produce such complex and developmental ac¬ 
counting spreadsheets in such a quick and efficient manner. Dr. Parker 
replies that the "new" accounting formulas installed on the software 
are just part of his "top secret" research being conducted. 

Suspicious, the department head goes to the university computer 
center and discusses the situation with the assistant director of CIS 
and finds out that this particular software is virtually impossible to 
get. The assistant director shares with the department head that she 
noticed that that particular software was missing on Thursday, March 
19. However, the following morning, the expensive software was in 
its correct place. 

Realizing that this problem was internal, the department head 
and the assistant director go to Dr. Parker's office to inquire about 
the source of the software. They explain to him that obtaining this soft¬ 
ware is very difficult to come by as well as very expensive. By obtain¬ 
ing it through inappropriate channels, it is illegal and it breaks the 
university's ethics policies. They inform him that with his cooperation, 
they would not press charges if he agrees to disclose the name of his 
supplier. Fearful of losing his professorship, Dr. Parker decided to re¬ 
veal his source. A day later, university authorities come to the office 
where Mr. Davis works and informs him that he is under investiga¬ 
tion for piracy of copyrighted software. 

What issues exist in this case? 

Why is the university concerned about the licensing issue of the 
software? 

Is this act considered to be wire-fraud? If so , why? 

What can the university do to avoid this situation in the future? 

Commentary 

There are several issues that are relevant to the case study. Mr. 
Davis is in violation of several laws and university ethical codes by 
copying and selling unauthorized copies of software, using the 
university's computer to produce the copies; and advertising his own 
business on the university web server. The Federal Copyright Statutes 
are designed to prohibit the unlicensed copying of copyrighted ma¬ 
terial and software. Regarding computer software, the statutes focus 
on the "rental, lease, or lending of unauthorized copies of computer 
programs." Mr. Davis did not have a license or authorization to make 
copies of the office software. 

By using the computer at his student worker station and by post¬ 
ing his product sheet on the web, he was violating university ethics 
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codes, that prevent a person from using a computer resource for per¬ 
sonal gain, as well as the code of student conduct. The issues that sur- J 
round Dr. Parker involve his knowledge of purchasing an unauthorized : 
piece of software and using it for personal gain. The same ethics code 
that applies to Mr. Davis also applies to Dr. Parker. In addition. Dr. 
Parker may also have violated several personnel regulations and laws. 

The university is the sole licensee of the various software items 
which Mr. Davis "borrowed." If a software corporation suddenly pur¬ 
sues the university for copyright infringements, the university may 
be held legally liable for the unauthorized copies of software and even 
receive substantial fines. 

The acts committed by Mr. Davis are considered to be violations ] 
of the federal wire-fraud law because he sold his duplicated software 
for the purpose of private financial gain. 

Colleges and universities must be more conscious of copyright 
infringements occurring on campus because they may be more respons¬ 
ible for violations of the copyright law than was previously the case 
prior to recent revisions in the law. Administrators must be more pro- J 
active in educating students, faculty and administrators. Finally, Com- ] 
puter Information Service offices should have their inventory checked 
regularly for compliance with software licensing procedures. 

—This case study and commentary were written by Jennifer Jamie- \ 
son and Karen Horn, graduate students in student affairs admin- 
istration at Texas A&M University. | 

j 

Case Study IX. CRAZY ROGER ] 

Roger Scully is a freshman at Shelbyville University. In October 
he began confiding in his resident director, Ricardo, about some prob¬ 
lems he was having with his girlfriend that seemed to be interfering j 
with his class work. Over the course of several conversations, Ricardo 
learned that Roger had had a rough time during his senior year of 
high school because of his parents' divorce. He was easily distracted j 
during class, and that he was feeling listless and indifferent about classes 
and about life in general. Ricardo also had heard from some of the 
other residents that Roger was quick to start fights during touch foot- J 
ball games when calls were made against him. i 

Ricardo has encouraged Roger to seek some counseling and has ' 
suggested the Student Health Center on campus, which was free to J 

students. After talking to his mother, Roger decided to go see a psy- j 

chiatrist in his hometown, because this could be covered by his mother's 
insurance. Roger was diagnosed with bi-polar disease and given a pre- J 

scription for lithium. Roger was a little embarrassed by this, and when j 
he got back to school the only person he told was Ricardo. 
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In December, at the end of the semester party in the residence 
hall, Roger was drinking alcohol with some friends when his now ex¬ 
girlfriend walked in. Roger got very upset and started a shouting match 
with her. When she called him crazy and accused him of being on 
drugs, he threw a chair across the room and hit the wall with his fist, 
putting a hole in the wall. By the time the RA on duty got to the room, 
Roger was sitting on the broken chair talking to himself about being 
out of control. 

During Christmas break, Roger received a certified letter in the 
mail notifying him that he was being withdrawn from Shelbyville Uni¬ 
versity for medical reasons. The letter stated that as a result of the 
incident in the residence hall on December 10, and the fact that Roger 
had been diagnosed withbi-polar disease, the university felt that Roger 
did not have the ability to function properly within the academic com¬ 
munity. The vice president of student affairs and the director of the 
student health center signed the letter. 

Upon reading the letter, Roger's father decided to sue Shelbyville 
University, the vice president for student affairs, and the director of 
the student health center for violation of section 504 of the Rehabil¬ 
itation Act of 1973 and the Americans with Disabilities Act and for 
violating Roger's right to due process. Mr. Scully also decided to sue 
Ricardo for libel and violation of the Buckley Amendment of the Fam¬ 
ily Educational Rights and Privacy Act (FERPA). 

Lawyers for the university started their inquiry into the allega¬ 
tions by studying the university's policy on involuntary withdrawal 
for medical reasons. The current policy states that the university has 
the right to involuntarily withdraw a student whose behavior it con¬ 
siders a manifestation of a serious psychological problem. In the pol¬ 
icy, serious psychological problems include, but are not limited to: 

1. Instances where a student engages, or threatens to engage in beha¬ 
vior which poses a danger of causing physical harm to self or oth¬ 
ers; or 

2. Instances that would cause significant property damage, or would 
directly and substantially impede the lawful activities of others, or 
would interfere with the educational process and the orderly op¬ 
eration of the university. 

Are Mr. Scully's allegations substantiated? 

Would the situation differ if Roger had gone to the student health cen¬ 
ter for counseling? 

Should this situation have been handled differently? If so, how? 

Commentary 

Roger should have been given the right to defend himself. One 
major flaw in Shelbyville University's policy is that is does not have 
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the necessary due process steps prior to the actual withdrawal taking 
place. Roger was not referred for evaluation nor given the chance to J 
show that the current treatment he was receiving was improving his j 
ability to function within the academic community. 

The university made no request for an authorization to exchange 
information between Roger's psychiatrist and the university. Roger j 
was not given the right to a hearing. He was given no representation j 
and no method of appeal. Roger was also not informed of the mea¬ 
sures he could pursue to be re-enrolled in the university. 

Section 504 of the Rehabilitation Act of 1973 and the Americans ] 
with Disabilities Act (ADA) do not prevent an institution from hold¬ 
ing students accountable for their behavior. What both Section 504 
and ADA do disallow is basing a decision to exclude a student from J 
the university on the fact that the student has a mental disorder. Shel- ] 
byville University erred in the application of these acts because in the 
withdrawal letter one of the reasons stated for Roger's withdrawal J 
was the fact that he had been diagnosed with bi-polar disease. j 

The issue of whether Roger's records were unlawfully obtained ] 
to determine that he was bi-polar is uncertain in this case. If Roger 
had been seeing a psychiatrist at the student health center, and the 
university had gained the information about his disease from that source i 
without Roger's permission, the university would not have been in 
violation of the Buckley Amendment of FERPA. The university could j 
have argued that the information was based upon a "legitimate ed- j 
ucational need". Since the university had no real knowledge of Roger's 
illness other than second hand hearsay, it appears that the "evidence" 
was used improperly. Even if the "evidence" had been obtained from 
a legitimate medical source, it is questionable as to whether it would 
be an "education record" in the spirit of FERPA. i 

The allegation of libel against Ricardo is not substantiated because 
for libel to exist a falsehood had to be present. If, in fact, Ricardo had 
told the university about Roger's condition, this would not constitute 
libel because Roger does in fact have bi-polar disease. Ricardo's inform¬ 
ing university officials would also seemingly be protected under FERPA. 

Shelbyville University's primary error in handling Roger Scully's 
situation was the fact that they based the withdrawal on the school's 
policy of involuntary withdrawal for medical reasons. A better option 
would have been to use the student disciplinary process. Roger com¬ 
mitted several violations in the residence hall including damaging prop¬ 
erty and illegal consumption of alcohol. If the university had followed 
the student disciplinary procedures, Roger would have received his j 
due process and may have gotten the help he needed, as opposed to 
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being withdrawn from the university and possibly having to endure 
an embarrassing and stigmatizing court case. 

—This case study and commentary were written by Jennifer Hodges , 
a graduate student in student affairs administration at Texas A&M 
University . 


Case Study X. ALTERNATIVE DISPUTE RESOLUTION 

Ruth and Kim have been good friends since high school and came 
to State University together. Their junior year, Ruth and Kim decided 
to move to University Towers, an apartment style living complex on 
campus. To fill the apartment, they asked another junior named Jeri, 
and Bridget, who was a sophomore, to share the apartment. Ruth, Kim, 
Jeri and Bridget have shared this apartment for the last three semest¬ 
ers. The apartment has four separate bedrooms with common kitchen, 
bath, and living areas. 

Fall exams had just concluded when Kim suggested that they host 
an end of the semester party. It was intended to be a small get-together 
of some of their close friends before everyone left for the holiday break. 
Each of the roommates had agreed to share the expenses for the party, 
which included beer, soft drinks and a variety of snacks. Ruth, Kim 
and Jeri were all 21 years old, however Bridget was only 20. Univer¬ 
sity policies permit students of legal age to consume alcoholic bev¬ 
erages in the privacy of their own rooms or apartments. 

What began as a small get-together, quickly grew to over 20 peo¬ 
ple crammed into the small apartment with several people drinking 
and talking out in the hallway. The case of beer originally purchased 
for the party was emptied almost immediately. Kim and her boyfriend 
went to get more beer and returned with a keg. While Kim had talked 
with her roommates about getting more beer, they never discussed 
exactly how much to get. 

Shortly after Kim returned with the keg, a fight broke out between 
Jeri's boyfriend and another one of the guests at the party. During 
the fight, one of the apartment windows was broken. University Tow¬ 
ers staff responded to the disturbance. Due to the large number of 
people, the staff contacted university police for assistance. Both par¬ 
ticipants in the fight were charged with assault. Several guests, includ¬ 
ing Bridget, were issued citations for being in possession of an alcoholic 
beverage by a minor. University Towers staff have filed an incident 
report regarding the situation and estimated the cost of the broken 
window at $150. 

This incident has caused considerable stress on the relationships 
between these roommates. In the few days since their return for the 
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spring semester, the staff have already reported two conflicts between 
the roommates. J 

How should this situation be addressed, through mediation or the stu- j 
dent judicial process? j 

What aspects of this case lend themselves to a mediated resolution? _ 

How might a campus dispute resolution center assist in responding 
to a situation such as this? 

Commentary j 

Mediation and the student judicial process are not mutually ex¬ 
clusive. Both processes can be used to address different aspects of the | 
case. Mediation should not be used in the place of the normal judicial 
process. If alleged violations of the student conduct code have occur- J 
red, then these violations should be addressed through the judicial j 
process as in any other case. Mediation provides an opportunity to j 
resolve issues that may be the root cause of some violations, or as in J 

this situation, address issues which may be the source of future prob- j 

lems. | 

The four women involved in this situation have been roommates J 
for the past three semesters, and appear to have had a positive rela- | 
tionship prior to this incident. If they remain roommates, but fail to 
resolve the conflict that exists, problems are likely to continue and J 
may escalate. However, separation of the roommates may not be feas- j 
ible depending upon the availability of space, and would present a 
major disruption to their academic and personal lives when the ma- J 
jority of these women will be graduating at the end of the spring term, j 
Mediation is a particularly good option for resolving the conflict be¬ 
tween the roommates, because it allows individuals to focus on the J 
problem while preserving their relationship. Issues that may be part 1 
of the mediated resolution include: 

1. Distribution of expenses related to the beer purchased for the party 1 

may be a source of conflict since Kim never really discussed exactly ] 
how much beer she was going to get. , 

2. Jeri's boyfriend was involved in the fight that resulted in the broken J 
window and there may be conflict over the level of responsibility j 
the others feel they have for replacement of this window. 

3. Bridget may be resistant to sharing responsibility for the beer and J 

the window because of the added burden she is experiencing due J 
to the citation she received. j 

Another aspect of this case which might lend itself to a mediated 
resolution is the fight which took place between Jeri's boyfriend and J 
the other guest. While student conduct charges may be pursued be- ] 
cause of the physical altercation, these incidents often occur because ' 
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of some underlying conflict between the parties, If identified, this un¬ 
derlying conflict could be the focus a mediation session. 

A campus dispute resolution center provides a variety of resour¬ 
ces to address situations such as this. While the student judicial pro¬ 
cess may be able to address the student conduct violations in this case, 
the adversarial nature of the process is not conducive to resolving the 
interpersonal conflicts between the parties. Further, the student's needs 
for legal assistance in their criminal cases is not addressed. 

A campus dispute resolution center can fulfill the institutional 
responsibilities for addressing student conduct, while providing an 
opportunity to address the interpersonal conflicts through mediation, 
and legal advice on the criminal matters through legal services. This 
combination of services addresses all facets of the incident and pro¬ 
vides the students with the necessary support to truly make this sit¬ 
uation an educational experience. 

—This case study and commentary were written by Eugene Zdziar- 
ski, Assistant Director of Student Life , Texas A&M University 
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